This document is scheduled to be published in the
Federal Register on 08/19/2016 and available online at
http://federalregister.gov/a/2016-15980, and on FDsys.gov

DEPARTMENT OF EDUCATION
34 CFR Parts 361, 363, and 397
[ED-2015-0SERS-0001]
RIN 1820-AB70
State Vocational Rehabilitation Services Program; State
Supported Employment Services Program; Limitations on Use
of Subminimum Wage
AGENCY: Office of Special Education and Rehabilitative
Services, Department of Education.
ACTION: Final regulations.
SUMMARY: The Secretary amends the regulations governing
the State Vocational Rehabilitation Services program and
the State Supported Employment Services program to
implement changes to the Rehabilitation Act of 1973, as
amended by the Workforce Innovation and Opportunity Act
(WIOA) signed into law on July 22, 2014. The Secretary
also updates, clarifies, and improves the prior
regulations.

Finally, the Secretary issues new regulations
regarding limitations on the use of subminimum wages that

are added by WIOA and under the purview of the Department.
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DATES: These regulations are effective on [INSERT DATE 30
DAYS AFTER DATE OF PUBLICATION IN THE FEDERAL REGISTER],
except for amendatory instructions 2, 3, and 4 amending 34
CFR 361.10, 361.23, and 361.40, which are effective [INSERT
DATE 60 DAYS AFTER DATE OF PUBLICATION IN THE FEDERAL
REGISTER].
FOR FURTHER INFORMATION CONTACT: Ed Anthony, U.S.
Department of Education, 400 Maryland Avenue SW., room
5086, Potomac Center Plaza (PCP), Washington, DC 20202-
2800. Telephone: (202) 245-7488 or by email:
Edward.Anthony@ed.gov.

If you use a telecommunications device for the deaf
(TDD) or a text telephone (TTY), call the Federal Relay
Service (FRS), toll free, at 1-800-877-8339.
SUPPLEMENTARY INFORMATION:

Executive Summary:

Purpose of This Requlatory Action: Individuals with
disabilities represent a vital and integral part of our
society, and we are committed to ensuring that individuals
with disabilities have opportunities to compete for and
enjoy high quality employment in the 21st century global
economy. Some individuals with disabilities face

particular barriers to employment in integrated settings



that pays competitive wages, provides opportunities for
advancement, and leads to economic self-sufficiency.
Ensuring workers with disabilities have the supports and
the opportunities to acgquire the skills that they need to
pursue in-demand jobs and careers is critical to growing
our economy, assuring that everyone who works hard is
rewarded, and building a strong middle class. To help
achieve this priority for individuals with disabilities,
the Rehabilitation Act of 1973 (Act), as amended by the
Workforce Innovation and Opportunity Act (WIOA) (P.L. 113-
128), signed into law on July 22, 2014, seeks to empower
individuals with disabilities to maximize employment,
economic self-sufficiency, independence, and inclusion in
and integration into society.

To implement the changes to the Act made by WIOA, the
Secretary amends the regulations governing the State
Vocational Rehabilitation Services program (VR program) (34
CFR part 361) and State Supported Employment Services
program (Supported Employment program) (34 CFR part 363),
administered by the Rehabilitation Services Administration
(RSA), within the Office of Special Education and
Rehabilitative Services. In addition, the Secretary

updates and clarifies prior regulations to improve the



operation of the program. Finally, the Secretary
promulgates regulations in new 34 CFR part 397 that
implement the limitations on the payment of subminimum
wages to individuals with disabilities in section 511 of
the Act that fall under the purview of the Secretary.

Summary of the Major Provisions of This Regulatory
Action: We summarize here those regulatory changes needed
to implement the amendments to the Act made by WIOA for
each part in the order it appears in the Code of Federal
Regulations (CFR).

State Vocational Rehabilitation Services Program

WIOA makes significant changes to title I of the Act
that affect the VR program. First, WIOA strengthens the
alignment of the VR program with other core components of
the workforce development system by imposing requirements
governing unified strategic planning, common performance
accountability measures, and the one-stop delivery system.
This alignment brings together entities responsible for
administering separate workforce and employment,
educational, and other human resource programs to
collaborate in the creation of a seamless customer-focused
service delivery network that integrates service delivery

across programs, enhances access to the programs’ services,



and improves long-term employment outcomes for individuals
receiving assistance. In so doing, WIOA places heightened
emphasis on coordination and collaboration at the Federal,
State, and local levels to ensure a streamlined and
coordinated service delivery system for Jjob-seekers,
including those with disabilities, and employers.
Therefore, the Departments of Education and Labor are
issuing joint final regulations to implement jointly
administered activities under title I of WIOA (e.g., those
related to Unified or Combined State Plans, performance
accountability, and the one-stop delivery system),
applicable to the workforce development system’s core
programs (Adult, Dislocated Worker, and Youth programs;
Adult Education and Family Literacy Act programs; Wagner-
Peyser Employment Services program; and the VR program).

The joint final regulations, along with the Analysis of

Comments and Changes to those regulations, are set forth in

a separate regulatory action published elsewhere in this

issue of the Federal Register.

To implement WIOA’s corresponding major changes to
title I of the Act, we:
® Amend §361.10 to require that all assurances and

descriptive information previously submitted through the



stand-alone VR State Plan and supported employment
supplement be submitted through the VR services portion of
the Unified or Combined State Plan under section 102 or
section 103, respectively, of WIOA.

e Clarify in §361.29 that States report to the
Secretary updates to the statewide needs assessment and
goals and priorities, estimates of the numbers of
individuals with disabilities served through the VR program
and the costs of serving them, and reports of progress on
goals and priorities at such time and in such manner
determined by the Secretary to align the reporting of this
information with the submission of the Unified or Combined
State Plans and their modifications.

e Clarify in §361.20 when designated State agencies
must conduct public hearings to obtain comment on
substantive changes to policies and procedures governing
the VR program.

® Remove §361.80 through §361.89 and replace with
§361.40 to cross-reference the joint regulations for the
common performance accountability measures for the core
programs of the workforce development system.

® Provide a cross-reference in §361.23, regarding the

roles and responsibilities of the VR program in the one-



stop delivery system to the joint regulations implementing
requirements for the one-stop delivery system.

Second, the Act, as amended by WIOA, emphasizes the
achievement of competitive integrated employment. The
foundation of the VR program is the principle that
individuals with disabilities, including those with the
most significant disabilities, are capable of achieving
high quality, competitive integrated employment when
provided the necessary services and supports. To increase
the employment of individuals with disabilities in the
competitive integrated labor market, the workforce system
must provide individuals with disabilities opportunities to
participate in job-driven training and to pursue high
quality employment outcomes. The amendments to the Act--
from the stated purpose of the Act, to the expansion of
services designed to maximize the potential of individuals
with disabilities, including those with the most
significant disabilities, to achieve competitive integrated
employment, and, finally, to the inclusion of limitations
on the payment of subminimum wages to individuals with
disabilities--reinforce the congressional intent that
individuals with disabilities, with appropriate supports

and services, are able to achieve the same kinds of



competitive integrated employment as non-disabled
individuals. Consequently, we make extensive changes to
part 361, including:

®¢ The inclusion of a new definition of “competitive
integrated employment” in §361.5(c) (9) that combines,
clarifies, and enhances the two separate definitions of
“competitive employment” and “integrated setting” for the
purpose of employment under the VR program in prior
§361.5(b) (11) and (b) (33) (ii) .

® The incorporation of the principle that individuals
with disabilities, including those with the most
significant disabilities, are capable of achieving high
quality competitive integrated employment, when provided
the necessary services and support, throughout part 361,
from the statement of program purpose in §361.1 to the
requirement in §361.46(a) that the individualized plan for
employment include a specific employment goal consistent
with the general goal of competitive integrated employment.

® The revision of the definition of “employment
outcome” in §361.5(c) (15) that specifically identifies
customized employment as an employment outcome under the VR
program, and requires that all employment outcomes achieved

through the VR program be in competitive integrated



employment or supported employment, thereby eliminating
uncompensated outcomes, such as homemakers and unpaid
family workers, from the scope of the definition for
purposes of the VR program.

To assist designated State units (DSUs) to implement
the change in the definition of “employment outcome” and to
ensure that individuals with disabilities did not
experience a disruption in services, the Department
proposed in the Notice of Proposed Rulemaking (NPRM)
published on April 16, 2015 (80 FR 21059), a transition
period of six months following the effective date of the
final regulations, during which period DSUs would complete
the provision of vocational rehabilitation services to, and
close the service records of, individuals pursuing
uncompensated outcomes, such as homemakers and unpaid
family workers, in accordance with individualized plans for
employment that were approved prior to the effective date
of these final regulations. 1In consideration of the
comments received, the Secretary has extended the
transition period in these final regulations. DSUs may
continue to provide services to individuals with
uncompensated employment goals on their individualized

plans for employment, approved prior to the effective date



of these final regulations, until June 30, 2017, unless a
longer period of time is required based on the needs of the
individual with the disability as determined by the
vocational rehabilitation counselor and the individual with
a disability, as documented in the individual’s service
record.

We also amend numerous other provisions throughout
part 361 to address the expansion of available services,
requirements related to the development of the
individualized plan for employment, and order of selection
for services, all of which are intended to maximize the
potential for individuals with disabilities to prepare for,
obtain, retain, and advance in the same high quality jobs
and high-demand careers as persons without disabilities.

Third, WIOA emphasizes the provision of services to
students and youth with disabilities to ensure that they
have meaningful opportunities to receive the services,
including training and other supports, they need to achieve
employment outcomes in competitive integrated employment.
The Act, as amended by WIOA, expands not only the
population of students with disabilities who may receive
vocational rehabilitation services but also the breadth of

services that the VR agencies may provide to youth and

10



students with disabilities who are transitioning from
school to postsecondary education and employment. We
implement the emphasis on serving students and youth with
disabilities contained in the amendments to the Act made by
WIOA in many regulatory changes to part 361 by:

® TIncluding in §361.5(c) (51) and (c) (58),
respectively, new definitions of “student with a
disability” and “youth with a disability.” After further
analysis of the comments received, the Department has
determined that the definition of “student with a
disability” applies to all students enrolled in educational
programs, including postsecondary education programs, SO
long as they satisfy the age requirements set forth in
final §361.5(c) (51). The definition is also inclusive of
secondary students who are homeschooled, as well as
students in other non-traditional secondary educational
programs. We have incorporated this broader interpretation
of the definition in final §361.5(c) (51), which we believe
will increase the potential for DSUs to maximize the use of
funds reserved for the provision of pre-employment
transition services by increasing the number of students

who may receive these services.
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®¢ TImplementing in §361.48(a) the requirements of new
sections 110(d) and 113 of the Act requiring States to
reserve at least 15 percent of their Federal allotment to
provide and arrange for, in coordination with local
educational agencies, the provision of pre-employment
transition services to students with disabilities. We have
maintained our interpretation of “potentially eligible,”
for purposes of pre-employment transition services, as
meaning all students with disabilities, regardless of
whether they have applied for or been determined eligible
for the VR program. The Department believes this is the
broadest legally supportable interpretation and is
consistent with the congressional intent.

® Amending §361.29(a) to require that the
comprehensive statewide needs assessment include an
assessment of the needs of students and youth with
disabilities for vocational rehabilitation services,
including the needs of students with disabilities for pre-
employment transition services.

e (Clarifying in §$361.49 the technical assistance DSUs
may provide to educational agencies and permitting the
provision of transition services for the benefit of groups

of students and youth with disabilities.
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®¢ (Clarifying in §361.22(c) that nothing in this part
is to be construed as reducing the responsibility of the
local educational agencies or any other agencies under the
Individuals with Disabilities Education Act (IDEA) to
provide or pay for transition services that are also
considered to be special education or related services
under the IDEA necessary for the provision of a free
appropriate public education to students with disabilities.

In addition to the preceding changes implementing the
three major goals of the Act, as amended by WIOA, we have
made changes to the regulations governing the comprehensive
system of personnel development and the fiscal
administration of the VR program. In order for DSUs to
recruit qualified personnel to provide services to
individuals with disabilities, including students and youth
with disabilities, and carry out their responsibilities
under the Act, we have made changes by:

® Amending §361.18 governing the comprehensive system
of personnel development by establishing minimum
educational and experience requirements and eliminating the
requirement to retrain staff not meeting the DSU’s

personnel standard for qualified staff.
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® Revising proposed §361.18(c) (2) (1ii) in these final
regulations to provide a more complete list of the skills
and knowledge needed to meet the needs of employers and
individuals with disabilities in the 21st century evolving
labor market.

Finally, we make changes to part 361 to improve the
fiscal administration of the VR program by:

¢ (Clarifying in $361.5(b) the applicability to the VR
program of the definitions contained in 2 CFR part 200,
Uniform Administrative Requirements, Cost Principles, and
Audit Requirements and making numerous other conforming
changes to align this part with 2 CFR part 200 to ensure
consistency.

® Adding a new paragraph (a) (3) to §361.65 requiring
the State to reserve not less than 15 percent of its
allotment for the provision of pre-employment transition
services.

® Amending §361.65(b) (2) to clarify that reallotment
occurs in the fiscal year the funds were appropriated and
the funds may be obligated or expended during the period of
performance, provided that matching requirements are met.

e Adding a new paragraph (b) (3) to §361.65

establishing the Secretary’s authority to determine the

14



criteria to be used to reallot funds when the amount
requested exceeds the amount of funds available for
reallotment.

Since publication of the NPRM, as a result of further
Departmental review, we clarify in §361.63 the requirements
for the use of program income.

State Supported Employment Services Program

Under the State Supported Employment Services program
(Supported Employment program) authorized under title VI of
the Act (29 U.S.C. 795g et seqg.), the Secretary provides
grants to assist States in developing and implementing
collaborative programs with appropriate entities to provide
supported employment services for individuals with the most
significant disabilities, including youth with the most
significant disabilities, to enable them to achieve
supported employment outcomes in competitive integrated
employment. Grants made under the Supported Employment
program supplement grants issued to States under the VR
program (34 CFR part 361).

WIOA makes several significant changes to title VI of
the Act, which governs the Supported Employment program.
All of the amendments to title VI are consistent with those

made throughout the Act, namely to maximize the potential
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of individuals with disabilities, especially those with the
most significant disabilities, to achieve competitive
integrated employment and to expand services for youth with
the most significant disabilities. We implement the
changes made to the Supported Employment program by WIOA in
these final regulations by:

® Requiring in §363.1 that supported employment be in
competitive integrated employment or, if not, in an
integrated setting in which the individual is working
toward competitive integrated employment on a short-term
basis. As a result of comments received, we revised the
proposed short-term basis period to allow for an extension
of the six-month period for up to a total of 12 months
based on the needs of the individual, and the individual
has demonstrated progress toward competitive earnings based
on information contained in the service record.

® FExtending in §363.50(b) (1) the time from 18 months
to 24 months for the provision of supported employment
services.

® Requiring in §363.22 a reservation of 50 percent of
a State’s allotment under this part for the provision of
supported employment services, including extended services,

to youth with the most significant disabilities.
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® Requiring in §363.23 not less than a 10 percent
match for the amount of funds reserved to serve youth with
the most significant disabilities.

® Reducing in §363.51 the amount of funds that may be
spent on administrative costs.

In response to comments received, we revised $§§363.53,
363.54, and 363.55 to clarify the requirements for the
transition of individuals with the most significant
disabilities from supported employment services to extended
services, the achievement of a supported employment
outcome, and the closure of service records. We have
redesignated proposed §363.55 as final §363.56.

Limitations on the Use of Subminimum Wage

Section 511 of the Act, as added by WIOA, imposes
requirements on employers who hold special wage
certificates under the Fair Labor Standards Act (FLSA) that
must be satisfied before the employers may hire youth with
disabilities at subminimum wages or continue to employ
individuals with disabilities of any age at the subminimum
wage level. Section 511 also establishes the roles and
responsibilities of the DSUs for the VR program and State
and local educational agencies in assisting individuals

with disabilities, including youth with disabilities, to
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maximize opportunities to achieve competitive integrated
employment through services provided by VR and local
educational agencies.

The addition of section 511 to the Act is consistent
with all other amendments to the Act made by WIOA.
Throughout the Act, Congress emphasizes that individuals
with disabilities, including those with the most
significant disabilities, can achieve competitive
integrated employment if provided the necessary supports
and services. The limitations imposed by section 511
reinforce this belief by requiring individuals with
disabilities, including youth with disabilities, to satisfy
certain service-related requirements in order to start or
maintain, as applicable, subminimum wage employment. To
implement the requirements of section 511 that fall under
the purview of the Department, we are issuing new
regulations in part 397, including:

® Section 397.1, describing the purpose of this part
and §397.2 setting forth the Department’s jurisdiction.

® Section 397.10, requiring the DSU, in consultation
with the State educational agency, to develop a process
that ensures students and youth with disabilities receive

documentation demonstrating completion of the various
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activities required by section 511 of the Act, such as, to
name a few, the receipt of transition services under the
IDEA and pre-employment transition services under section
113 of the Act, as appropriate.

® Sections 397.20 and 397.30, establishing the
activities that must be completed by youth with
disabilities prior to obtaining employment at subminimum
wage and the documentation that the DSUs and local
educational agencies, as appropriate, must provide to
demonstrate completion of those activities, required by
section 511 (a) (2) of the Act. These include completing
pre-employment transition services in final §361.48(a) and
the determination of eligibility or ineligibility for
vocational rehabilitation services in final §§361.42 and
361.43.

® Section 397.40, establishing the documentation that
DSUs must provide to individuals with disabilities of any
age who are employed at a subminimum wage upon the
completion of certain information and career counseling-
related services, as required by section 511 (c) of the Act.

® Section 397.31, prohibiting a local educational
agency or a State educational agency from entering into a

contract with an entity that employs individuals at
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subminimum wages for the purpose of operating a program
under which a youth with a disability is engaged in work
compensated at a subminimum wage.

® Section 397.50 authorizing a DSU to review
individual documentation, required by this part, for all
individuals with disabilities who are employed at the
subminimum wage level, that is maintained by employers who
hold special wage certificates under the FLSA.

In response to comments received, we made revisions to
the final regulations to specify that intervals for
providing career counseling and information and referral
services to individuals of any age employed by section
14 (c) entities will be calculated based upon the date the
individual becomes known to the DSU starting July 22, 2016.
Additionally, we included a time frame in the final
regulations of 45 days but, in the case of extenuating
circumstances, no later than 90 days, for the DSU to
provide documentation of completed activities to
individuals with disabilities. We also added provisions
that establish minimal information that must be contained
in the documentation required by part 397, as well as other
administrative requirements related to the documentation

process. Finally, we determined that section 14 (c)
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entities have a potential financial interest in providing
some of the services and activities required in the final
regulations. Consequently, we inserted language
prohibiting the use of these entities in providing these
required services or activities, stating that a contractor
may not be an entity holding a special wage certificate
under section 14 (c) of the FLSA and that a DSU’s
contractor, for the purpose of conducting the review of
documentation authorized under the final regulations, may
not be an entity holding a special wage certificate under
section 14 (c) of the FLSA.

We fully explain the regulations described in this

Executive Summary, along with all other significant changes

to parts 361, 363, and 397 following the publication of the

NPRM, in the Analysis of Comments and Changes section of

this preamble.

Costs and Benefits: The potential costs associated with

this regulatory action are those resulting from statutory
requirements and those we have determined as necessary for
administering the Department’s programs and activities.
Further information related to costs and benefits may be

found in the Regulatory Impact Analysis section later in

this preamble.
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Public Comment: 1In response to our invitation in the NPRUM,

more than 1,100 parties submitted comments on the proposed
regulations amending the VR program (part 361), amending
the Supported Employment program (part 363), and adding
part 397 implementing the new provisions in section 511 of
the Act, as amended by WIOA. We discuss substantive issues
within each part, by section or subject. Generally, we do
not address technical and other minor changes.

Analysis of Comments and Changes:

Part 361 State Vocational Rehabilitation Services Program

Following a description of the organizational changes
to part 361 in these final regulations, we present the

Analysis of Comments and Changes in three sections. 1In

section A, we discuss provisions in part 361 that apply
generally to the administration of the VR program and to
the provision of vocational rehabilitation services to
individuals with disabilities. In section B, we discuss
provisions related to the transition of students and youth
with disabilities from school to postsecondary education
and employment. Finally, in section C, we discuss the
fiscal administration of the VR program.

Due to extensive changes, we published the entire part

361 in the NPRM, which included conforming and technical
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changes. We did not propose substantive changes to all
sections of this part. Thus, we did not intend to make all
regulations within this part available for public comment.
Consequently, we do not address the comments we received on
the following sections: §§$361.5(c) (18), 361.5(c) (24),
361.5(c) (27), 361.5(c) (28), 361.5(c) (29), 361.5(c) (30),
361.5(c) (34), 361.5(c) (40), 361.5(c) (43), 361.5(c) (57),
361.47, 361.52, 361.56, and 361.57. Finally, we generally
do not discuss differences between the NPRM and these final
regulations that are technical or conforming in nature.

Organizational Changes

Although the regulations maintain subparts A, B, and C
of part 361, we make organizational changes to other
subparts within this part. First, we incorporate new
subparts D, E, and F, where we place the three subparts
discussed in a separate, but related, regulatory action
(the joint regulations issued by the Departments of
Education and Labor implementing jointly administered
requirements governing all six core programs of the
workforce development system, including the VR program,
contained in title I of WIOA) published elsewhere in this

issue of the Federal Register. Please see that regulatory

action for more information about how these subparts are
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incorporated into part 361. Second, we remove prior
§§361.80 through 361.89, since the VR program-specific
standards and indicators are no longer applicable.

Finally, we eliminate Appendix A to prior part 361 -
Questions and Responses. The Department intends to issue
guidance on various areas covered in the final regulations,
including some that had been covered by prior Appendix A,
in the near future.

A. Provisions of General Applicability

Section A includes the Analysis of Comments and

Changes to the regulations in subparts A and B of part 361
that pertain to the administration of the VR program
generally and to the provision of vocational rehabilitation
services to individuals with disabilities of any age. The
analysis 1is presented by topical headings relevant to
sections of the regulations in the order they appear in
part 361 as listed. We discuss some of these same

regulations in section B of the Analysis of Comments and

Changes as they relate specifically to the transition of
students and youth with disabilities from school to post-
school activities, including final §$361.24, 361.46,
361.48(b), and 361.49.

Topical Headings:
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Purpose (§361.1)

Authorized Activities (§361.3)

Applicable Regulations (§361.4)

Training on 2 CFR Part 200 Requirements
Third-Party In-Kind Contributions
Applicable Definitions (§361.5)
Administrative Cost (§361.5(c) (2))
Supervisory Personnel
Travel Costs
Depreciation
Infrastructure Costs for the Workforce Development
System and Capital Expenditures

Assessment for Determining Eligibility and Vocational

Rehabilitation Needs (§361.5(c) (5))

Competitive Integrated Employment (§361.5(c) (9))
Competitive Integrated Employment
Subminimum Wage and Sheltered Employment
Public Benefits
Full- and Part-Time Employment
Minimum Wage Rates
Customary Wages
Comparable Training, Skills, and Experience

Self-Employment
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Documentation of Competitive Earnings
Subsistence Occupations
Integrated Location--General
Typically Found in the Community
Level of Interaction Among Individuals With and
Without Disabilities
Work Unit
Interaction During Performance of Job Duties
Opportunities for Advancement
Construction of a Facility for a Public or Nonprofit
Community Rehabilitation Program (§361.5(c) (10))
Customized Employment (§361.5(c) (11))
Employment Outcome (§361.5(c) (15))
Statutory Basis
Informed Choice
Legitimacy of Homemaker Outcomes
Availability of Services
Disproportionate Impact
Resources for Service Provision
Feasibility Studies
Transition Period
Indian; American Indian; Indian American; Indian Tribe

(§361.5(c) (25))
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Informed Choice
Supported Employment Definitions
Transition-Related Definitions
Submission, Approval, and Disapproval of the State Plan
(§361.10)
Content and Submission of the VR Services Portion of
the Unified or Combined State Plan
Time Estimated for Submission
Alignment of Program and Fiscal Years
Other Comments
Requirements for a State Rehabilitation Council (§361.17)
Establishment of a State Rehabilitation Council
Additional Members
Terms of Appointment
Coordination with One-Stop Centers
Comprehensive System of Personnel Development (§361.18)
Data Report for Comprehensive System of Personnel
Development (§361.18(a))
Applicability of Educational and Experiential Regquirements
to Vocational Rehabilitation Counselors (§361.18(c) (1))
Applicability of Standards to Other Personnel
De-Professionalization and Diminution of Vocational

Rehabilitation Counseling
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State Job Classification Minimum Qualifications
Additional or Substitute Qualifications
Interplay Between National or State-Approved
Certification or Licensure Standards and Minimal
Educational and Experiential Requirements
Succession Planning
Re-Training of Staff Not Meeting Personnel Standards
Standards of Personnel Development - Other Comparable
Requirements ($361.18(c) (1))
Meaning of “A 21st Century Understanding of the
Evolving Labor Force and the Needs of Individuals with
Disabilities”
Staff Development (§$361.18(d))
Training Areas for Staff Development
Public Participation Requirements (§361.20)
Public Hearings for Changes in an Order of Selection
Public Meetings of the State Rehabilitation Council
Substantive and Administrative Changes
Public Comment Through Electronic Means
Requirements Related to the Statewide Workforce Development
System (§361.23)
Cooperation and Coordination with Other Entities (§361.24)

General
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Cooperation and Collaboration with Other Agencies and

Entities

Non-Educational Agencies

Federal Agreements

Guidance on the Braiding of Funds

Requirements for Training

Notification of the Client Assistance Program
Requirements for Third-Party Cooperative Arrangements
(§361.28)

In-Kind Contributions

Students Who Are Eligible or Potentially Eligible for

Services
Statewide Assessment; Annual Estimates; Annual State Goals
and Priorities; Strategies; and Reports of Progress
(§361.29)

Comprehensive Statewide Needs Assessment

Annual Estimates and Reports of Progress
Provision of Training and Services for Employers ($361.32)
Innovation and Expansion Activities (§$361.35)

Resource Plans for Statewide Independent Living

Councils

Innovative Approaches with Components of the Workforce

Development System
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Ability to Serve All Eligible Individuals; Order of
Selection for Services (§361.36)
Individuals Who Require Specific Services and
Equipment to Maintain Employment
Information and Referral
Monitoring by the State Rehabilitation Council
Order of Selection Criteria
Prohibited Factors
Pre-Employment Transition Services
Information and Referral Programs (§361.37)
Benefits Planning
Referral Options
Follow-Up
Independent Living Services
Protection, Use, and Release of Personal Information
(§361.38)
Reports; Evaluation Standards and Performance Indicators
(§361.40)
Pre-Employment Transition Services
Standards and Indicators
Program Year
Performance Accountability Regulations

Cumulative Caseload Report (RSA-113)
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States with Two VR Agencies
Reporting Burden
RSA-911 Case Service Report
Assessment for Determining Eligibility and Priority for
Services (§361.42)
Advancing in Employment and Other Eligibility Criteria
Substantial Impediment to Employment
Prohibited Factors
Residency
Compliance Threshold
Entities Holding Special Wage Certificates
Extended Evaluation and Trial Work Experiences
Development of the Individualized Plan for Employment
(§361.45)
Time Frame for Developing the Individualized Plan for
Employment
Options for Developing the Individualized Plan for
Employment
Data for Preparing the Individualized Plan for
Employment
Content of the Individualized Plan for Employment (§$361.46)
Scope of Vocational Rehabilitation Services for

Individuals with Disabilities
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Services for Individuals Who Have Applied or Been
Determined Eligible for Vocational Rehabilitation Services
(§361.48 (b))
Advanced Training
Other Services
Scope of Vocational Rehabilitation Services for Groups of
Individuals with Disabilities (§361.49(a))
Establishment, Development, or Improvement of
Community Rehabilitation Programs
Technical Assistance to Businesses
Establishment, Development, or Improvement of
Assistive Technology Programs
Advanced Training
Comparable Services and Benefits (§361.53)
Accommodations and Auxiliary Aids and Services
Pre-Employment Transition Services and Personally
Prescribed Devices
Interagency Agreements
Semi-Annual and Annual Review of Individuals in Extended
Employment and Other Employment Under Special Certificate
Provisions of the Fair Labor Standards Act (§361.55)
Effective Date

Who Is Subject to the Requirements?
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Documentation
Costs of Conducting the Reviews
Informed Choice
Retroactive Reviews

Cross—-Reference with 34 CFR 397.40
Individuals with a Record of Service

Purpose (§361.1)

Comments: A few commenters supported the replacement of
the term “gainful employment” with the term “competitive
integrated employment” and the inclusion of the term
“economic self-sufficiency” in proposed §361.1. 1In
addition, many commenters sought clarification of the term
“economic self-sufficiency” as used in this regulation and
requested that we define it in §361.5(c). Of these
commenters, most suggested that the term “economic self-
sufficiency” may deter individuals with disabilities who
are receiving public benefits from applying for vocational
rehabilitation services. Additionally, some commenters
suggested that DSUs may use economic self-sufficiency to
determine that individuals with disabilities who wish to
maintain their public benefits are ineligible for
vocational rehabilitation services. Some commenters

indicated that individuals with intellectual or
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developmental disabilities may never achieve earnings,
through competitive integrated employment, sufficient to
cease receiving public benefits. Two commenters viewed
“economic self-sufficiency” as a criterion within both the
definitions of “employment outcome” and “competitive
integrated employment,” and requested that we identify
criteria that DSUs may use to determine when individuals
achieve this level of employment and are rehabilitated
enough to no longer need vocational rehabilitation
services.

Discussion: We appreciate comments supporting inclusion of

the terms “competitive integrated employment” and “economic
self-sufficiency” in final §361.1. We agree that inclusion
of these terms in the regulation reflects the spirit of the
Act in general, and is consistent with specific amendments
to section 100 (a) of the Act made by WIOA. While we
understand commenters’ requests for a definition of
“economic self-sufficiency,” the Act, as amended by WIOA,
does not define the term. We believe that the use of the
term in final §361.1(b) is consistent with its common
understanding and refers to the situation in which an
individual can support him- or herself financially with

minimal or no reliance on public benefits or assistance
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from other persons. Therefore, we do not define the term
“economic self-sufficiency.” 1In addition, use of the term
“economic self-sufficiency” in section 100 (a) (2) (B) of the
Act, as amended by WIOA, and in final §361.1(b) does not
require the individual to achieve economic self-
sufficiency--either as a prerequisite for receipt of
services or as an outcome resulting from vocational
rehabilitation services provided. Rather, the term as used
in the Act, as amended by WIOA, and in these final
regulations merely requires that the vocational
rehabilitation services provided to an individual be
consistent with the individual’s strengths, resources,
priorities, concerns, abilities, capabilities, interests,
informed choice, and economic self-sufficiency. Vocational
rehabilitation services ideally should assist an individual
to achieve a competitive integrated employment outcome that
will enable the individual to become economically self-
sufficient, but there is no requirement in either the Act
or these final regulations that an individual achieve
economic self-sufficiency or a specific level of financial
independence.

Section 102 (a) of the Act, as amended by WIOA, does

not include economic self-sufficiency among the eligibility
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criteria. Inclusion of the term in final §361.1 (b) does
not alter the eligibility criteria for the program in final
§361.42(a) (1). We encourage DSUs to conduct outreach to
individuals with disabilities and service providers to
clarify any misperception that the use of this term implies
that individuals with disabilities may no longer receive
vocational rehabilitation services for the purpose of
achieving an employment outcome in competitive integrated
employment or supported employment if they wish to maintain
their public benefits. We also encourage DSUs to provide
vocational counseling and guidance and benefits planning
services to these individuals to assist them in better
understanding the impact of participation in the VR program
and employment on their public benefits.

Economic self-sufficiency is not a component of the
definitions of “competitive integrated employment” and
“employment outcome” in sections 7(5) and 7(11),
respectively, of the Act, as amended by WIOA. We disagree
that the implementing regulations for the definitions of
these terms in final §§361.5(c) (9) and 361.5(c) (15) should
be revised to incorporate criteria related to the
achievement of economic self-sufficiency as suggested by

the commenter. We believe the wages and benefits criteria,
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especially as contained in the definition for “competitive
integrated employment” in final §361.5(c) (9), are
consistent with those set forth in the statutory definition
in section 7(5) of the Act.

Changes: None.

Authorized Activities (§361.3)

Comments: None.

Discussion: Upon further review of §361.3, we have

determined a change is needed to clarify that the use of VR
program funds to pay for the infrastructure costs of the
one-stop delivery system established by title I of WIOA is
an authorized activity under the VR program. Section

121 (h) of title I of WIOA requires one-stop partners,
including the VR program, to pay a proportional share of
the one-stop system’s infrastructure costs. These costs
satisfy the definition of “administrative costs” in final
§361.5(c) (2) because such expenditures constitute operating
and maintenance costs, which are permissible administrative
costs under the VR program. We have revised final
§361.3(b) to specify that one-stop infrastructure costs are
considered administrative costs under the VR services
portion of the Unified or Combined State Plan and,

therefore, are authorized activities under the VR program.
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In making this change, we ensure consistency with final
§361.5(c) (2) (viii), as well as jointly administered
requirements governing the one-stop delivery system
contained in joint regulations published elsewhere in this

issue of the Federal Register.

Changes: We have revised final §361.3(b) to specify that
the use of VR program funds to pay for one-stop system
infrastructure costs is an authorized activity of the
program as an administrative cost.

Applicable Regulations (§361.4)

Training on 2 CFR Part 200 Requirements

Comments: Two commenters requested the Department provide
training on 2 CFR part 200 requirements, focusing on
definitions and general applicability.

Discussion: The Department has conducted a number of

Webinars and developed technical assistance materials to
assist grantees in implementing 2 CFR part 200 requirements
and will continue to do so as needed. The Department
maintains a technical assistance web page for grantees
regarding the requirements set forth in 2 CFR part 200,
which may be accessed at www.ed.gov. The Department will
consider future Webinars, as appropriate.

Changes: None.
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Third-Party In-Kind Contributions

Comments: None.

Discussion: As specified under final §361.60(b) (2), third-

party in-kind contributions may not be used to meet the
non-Federal share for match purposes under the VR program.
This prohibition against the use of third-party in-kind
contributions under the VR program has been in place since
1997. Upon further Departmental review regarding this
long-standing prohibition, we have determined it necessary
to revise final §361.4(d). In so doing, the Secretary
clarifies that 2 CFR 200.306(b), which allows third party
in-kind contributions to be used as part of a non-Federal
entity's cost sharing or matching when such contributions
meet certain criteria, does not apply to the VR program.
The Secretary believes this technical change will eliminate
any confusion expressed by commenters in relation to final
§361.60(b) (2).

Changes: We have amended the applicable regulations in
final §361.4(d) to specify that 2 CFR 200.306(b), as it
pertains to the acceptance of third-party in-kind
contributions, is not applicable to the VR program.

Applicable Definitions (§361.5)

Administrative Cost (§361.5(c) (2))
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Supervisory Personnel

Comments: One commenter recommended that we consider costs
for local level supervisors who do not perform counseling
duties, but who directly supervise counselors, to be direct
service costs rather than administrative costs.

Discussion: We disagree with the recommendation to

consider the costs for local level supervisors who do not
perform counseling duties, but who directly supervise
counselors, to be direct service costs, rather than
“administrative costs.” Final §361.5(c) (2) (xi) specifies
that administrative salaries constitute “administrative
costs.” Administrative salaries are those personnel costs
paid to individuals who are not providing direct services
to VR program applicants and consumers, and may include
clerical and managerial salaries. Therefore, we consider
costs for supervisors who do not provide direct services to
be administrative costs in support of vocational
rehabilitation services, rather than costs for the actual
provision of such services.

Changes: None.

Travel Costs

Comments: Two commenters indicated that the instructions

for completing the Annual Vocational Rehabilitation
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Program/Cost Report (RSA-2) in Policy Directive (PD) 14-02
requiring DSUs to report staff travel costs as
“administrative costs” appear to conflict with proposed
§361.5(c) (2) (xii1), which specifically excludes travel costs
related to the provision of services from “administrative
costs.”

One commenter recommended we clarify that grantees may
consider travel costs incurred in the provision of
vocational rehabilitation services as a service-related
cost, rather than an administrative cost. Specifically,
the commenter requested that the final regulations clarify
that travel costs incurred in the provision of pre-
employment transition services may be paid from the funds
reserved for that purpose. This commenter also suggested
that the Department update reporting instructions
accordingly.

Discussion: We appreciate the commenters’ observation that

the definition of “administrative costs” in proposed
§361.5(c) (2) (xii) appears to conflict with the instructions
for completing the RSA-2 with regard to staff travel costs.
The Department will review and update previously issued
guidance as necessary to ensure consistency with these

final regulations.
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We agree that travel costs incurred directly as a
result of providing vocational rehabilitation services
constitute service-related costs, not “administrative
costs” for purposes of the VR program. Therefore, DSUs may
pay for travel costs incurred as a direct result of
providing pre-employment transition services to students
with disabilities, including travel to individualized
education program meetings, from the funds reserved for the
provision of those services. Travel costs incurred as a
result of providing other vocational rehabilitation
services to students with disabilities may not be paid from
the funds reserved for the provision of pre-employment
transition services because such travel would be beyond the
scope of section 113 of the Act, as amended by WIOA, and
final §361.48(a). While travel costs incurred as a result
of providing other wvocational rehabilitation services to
students with disabilities who have been determined
eligible for vocational rehabilitation services may not be
paid from the funds reserved for the provision of pre-
employment transition services, they still would be
service-related, not administrative, costs. Staff travel
costs incurred for other purposes, such as attending

regional meetings or trainings, satisfy the definition of
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“administrative costs” and must be reported as such on the
RSA-2. DSUs must have an established system of internal
controls sufficient to record and track administrative
expenditures associated with authorized activities so they
can be distinguished from authorized service-related costs.
In this way, DSUs are able to satisfy accounting and
reporting requirements set forth in final $§361.12 and
Uniform Guidance on financial management in 2 CFR 200.302.
Changes: None.

Depreciation

Comments: One commenter requested that we clarify whether
DSUs must classify depreciation for administrative
facilities as administrative costs.

Discussion: Final §361.5(c) (2) provides several examples

of administrative costs; however, the examples provided are
not exhaustive. DSUs must treat depreciation in accordance
with the Uniform Guidance requirements, as set forth in 2
CFR 200.436, and report it accordingly. Therefore, DSUs
must report depreciation for facilities used for the
administration of the VR program as administrative costs.
Changes: None.

Infrastructure Costs for the Workforce Development System

and Capital Expenditures
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Comments: None.

Discussion: After further analysis of proposed

§361.5(c) (2), we made a technical change in final
§361.5(c) (2) (viii) to specify that costs to support the
infrastructure of the one-stop delivery system established
under title I of WIOA are “administrative costs” for
purposes of the VR program. Section 121 (h) of WIOA
requires one-stop partners, including the VR program, to
pay a proportional share of the one-stop system’s
infrastructure costs. We believe these costs satisfy the
definition of “administrative costs” in final
§361.5(c) (2) (viii) because these expenditures constitute
operational and maintenance costs. We have revised final
§361.5(c) (2) (viii) to specify operational and maintenance
costs, for purposes of the definition of “administrative
costs” under the VR program, include one-stop system
infrastructure costs. This technical change ensures
consistency with final §361.3(b) and the jointly
administered requirements governing the one-stop system, as
set forth in the joint reqgulations published elsewhere in

this issue of the Federal Register.

Additionally, we made a change to final

§361.5(c) (2) (viii) to conform to the Uniform Guidance in 2
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CFR part 200. 1In accordance with 2 CFR 200.439(b) (3),
capital expenditures for improvements to land, buildings,
or equipment which materially increase their wvalue or
useful life are unallowable as a direct cost, except with
the prior written approval of the Department. Therefore,
we have revised final $361.5(c) (2) (viii) to delete a clause
that had excluded capital expenditures from the definition
of “administrative costs” for purposes of the VR program.
Pursuant to this change, DSUs must treat capital
expenditures as “administrative costs” for purposes of the
VR program. This technical change enables grantees to
report these costs more accurately as an administrative
cost on the RSA-2 VR Program Cost Report.
Changes: We have revised final §361.5(c) (2) (viii) to
specify that the definition of “administrative costs”
includes those costs associated with operating and
maintaining the infrastructure of the one-stop system.

In addition, we have deleted the reference to “not
including capital expenditures as defined in 2 CFR 200.13"
from final §361.5(c) (2) (viii) .

Assessment for Determining Eligibility and Vocational

Rehabilitation Needs (§361.5(¢c) (5))
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Comments: A few commenters supported the definition of
“assessment for determining eligibility and vocational
rehabilitation needs” in proposed §361.5(c) (5). Some
commenters disagreed with the requirement in the definition
that, if additional data are needed to determine the
employment outcome and the vocational rehabilitation
services to be included in the individualized plan for
employment, the DSU can conduct a comprehensive assessment
that, in part, relies to the maximum extent possible on
information obtained from experiences in integrated
employment and other settings in the community. Another
commenter requested clarification as to whether the use of
information obtained from prior experiences within
integrated employment settings or other integrated
community settings could include internships or other
unpaid work experiences.

Discussion: We appreciate the support for proposed

§361.5(c) (5), as well as the concerns and requests for
clarification. Section 7(2) (B) (v) of the Act, as amended
by WIOA, and final $§361.5(c) (5) (ii) (E) allow a DSU, when
conducting the comprehensive assessment to determine the
vocational rehabilitation needs and employment outcome for

inclusion in the individualized plan for employment, to
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rely, in part, on the applicant’s participation in
integrated employment settings to the maximum extent
possible. However, neither the Act nor the final
regulations require that the individual be paid during
these experiences. Therefore, section 7(2) of the Act and
final §361.5(c) (5) (ii) do not prohibit DSUs from using
unpaid internships or work experiences during the
assessment process. We received other comments concerning
a perceived conflict between this definition and proposed
§361.42(c) (2), which prohibits a DSU from considering an
individual’s work history when determining an applicant’s
eligibility for vocational rehabilitation services, and
contracting with community rehabilitation programs that
hold subminimum wage certificates issued by the Department
of Labor under section 14 (c) of the FLSA when conducting

assessments. We address these comments in the Analysis of

Comments and Changes of the Assessment for Determining

FEligibility and Priority for Services section.

Changes: None

Competitive Integrated Employment (§$361.5(c) (9))

Competitive Integrated Employment

The overarching principle of the Act, as amended by

WIOA, that individuals with disabilities are capable of
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achieving full integration into all aspects of 1life,
including employment, is most evident in the definition of
“competitive integrated employment” in section 7(5) of the
Act and the interweaving of the term throughout the many
provisions of the statute. Because of its central
importance to the purpose of the VR program, we received
extensive comments on the definition in proposed

§361.5(c) (9), expressing both strong support for, and
opposition to, the proposed definition. The wvast majority
of public comment on the definition focused on the criteria
that an employment location must satisfy if it is to be
considered integrated. Some commenters expressed support
for the definition in general, and the criteria for an
integrated location specifically, for several reasons,
including the definition’s specificity that the commenters
believe will ensure individuals with disabilities are
working in integrated employment settings, and the impact
the definition can have in curtailing the low expectations
for individuals with disabilities who are relegated to
segregated employment with little opportunity for
advancement. However, many commenters opposed the
definition, expressing concern that it would restrict or

eliminate subminimum wage and sheltered employment for
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individuals with disabilities, or limit the ability of
these individuals to choose among these options. We
appreciate the support for the definition, and discuss the
detailed comments in opposition to, and requests for
clarification of, the proposed definition under the topical
headings that follow.

Subminimum Wage and Sheltered Employment

Comments: Many commenters urged us to protect or not to
eliminate the payment of subminimum wages to individuals
with disabilities and sheltered employment. One of these
commenters stated that not all individuals can be paid
minimum wages, and that the employment must be profitable
for both parties. Similarly, another commenter stated that
if entities holding subminimum wage certificates were
forced to pay less productive individuals with disabilities
minimum wages, they would lose business to companies
overseas. Likewise, some commenters stated that sheltered
employment is needed to protect individuals with
intellectual disabilities and other significant
disabilities from abuse. A few commenters expressed their
concern that the integrated location criteria of the
definition devalue the employment of individuals with

disabilities who cannot work in these settings.
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Many commenters opposed the definition because it
would limit an individual’s choice of subminimum wage and
sheltered employment options. Some of these commenters
asked that we create an exception from the criteria for
individuals who choose to work in a segregated or sheltered
setting if all other criteria regarding competitive
earnings and opportunities for advancement are satisfied.

Discussion: We acknowledge that many commenters on part

361 in general, and the definition of “competitive
integrated employment” specifically, are concerned that
these final regulations will eliminate or restrict the
ability of individuals with disabilities, particularly
those with the most significant disabilities, to be paid
subminimum wages by entities holding certificates issued by
the Department of Labor under section 14(c) of the FLSA, as
well as sheltered employment. Although we recognize the
concerns expressed by these commenters, we emphasize that
the definition of “competitive integrated employment” and
its use throughout final part 361 are intended to ensure
that all individuals with disabilities served through the
VR program are provided every opportunity to achieve
employment with earnings comparable to those paid to

individuals without disabilities in a setting that allows
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them to interact with individuals who do not have
disabilities. Nonetheless, nothing in title I of the Act,
as amended by WIOA, or the regulations in final part 361

affects the FLSA in any manner. Later in this Analysis of

Comments and Changes, we address limitations on the use of

subminimum wage in section 511 of the Act and final 34 CFR
part 397. In addition, the definition “competitive
integrated employment” in final §361.5(c) (9) does not
prohibit or eliminate sheltered employment. As explained
in final regulations published on January 21, 2001, we
agree that extended employment programs have traditionally
served as a safety net for individuals with significant
disabilities who cannot perform work in an integrated
setting in the community or who choose to work only among
their disabled peers (66 FR 7250). The Secretary does not
devalue the dignity or the worth of extended employment
programs or the individuals who work in those settings.
Rather, the definition of “competitive integrated
employment” reflects the heightened emphasis throughout the
Act, as amended by WIOA, that individuals with
disabilities, including those with the most significant
disabilities, can achieve employment in the community and

economic self-sufficiency if provided appropriate services
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and supports. Because DSUs have been unable to assist
individuals with disabilities to obtain sheltered
employment through the VR program since October 2001, the
vast majority of individuals have accessed sheltered
employment through other sources or on their own
initiative. Therefore, the Secretary believes the
definition in final §361.5(c) (9) will not affect the
availability of sheltered employment for individuals who
choose this form of employment, or for whom it is a
legitimate and necessary option.

Furthermore, while the Act, as amended by WIOA, places
a premium on the ability of individuals with disabilities
to exercise informed choice throughout the vocational
rehabilitation process, we do not agree that the final
regulations in part 361 generally and the definition
specifically are inconsistent with that emphasis. In fact,
an individual with a disability may pursue any form of
employment he or she chooses. However, if the individual
wishes to receive vocational rehabilitation services, he or
she must intend to achieve an “employment outcome,” which
is defined in final §361.5(c) (15) for purposes of the VR
program as employment in competitive integrated employment

or supported employment. If the individual chooses to
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pursue work that does not satisfy the definition of
“employment outcome” for purposes of the VR program, such
as sheltered employment, the individual must seek services
from another agency or provider. In such circumstances,
these final regulations require the DSU to refer that
individual to local extended employment providers or other
Federal, State, or local programs (e.g., community
rehabilitation programs, State Use programs, and centers
for independent living) that can meet the individual’s
needs. The referral requirements in final §361.37 also
ensure that individuals receive sufficient information
concerning the scope of the VR program and opportunities
for individuals with disabilities to pursue competitive
integrated employment. This information enables
individuals to make a fully informed choice regarding
whether to pursue competitive integrated employment through
the VR program or subminimum wage and extended employment
through other sources.

The Secretary believes these final regulations ensure
that the VR program promotes to the maximum extent possible
opportunities for individuals with disabilities,
particularly those with significant disabilities, to pursue

competitive integrated employment options. Moreover, final
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§361.52 requires each DSU to preserve individual choice in
the manner in which the Act intends for individuals who
choose to pursue employment outcomes within the scope of
the VR program.

Finally, section 7(5) of the Act, as amended by WIOA,
does not permit an exception to the definition’s
requirements for individuals who choose subminimum wage and
or sheltered employment. In fact, such an exception would
be inconsistent with the plain meaning of the criteria
contained in the statutory definition in section 7(5) of
the Act. Therefore, we lack the statutory authority to
create such an exception in final §361.5(c) (9).

Changes: None.

Public Benefits

Comments: One commenter requested that we clarify the
effect of the definition of “competitive integrated
employment” on the eligibility of individuals with
disabilities for Social Security benefits. One commenter
expressed concern that the criteria would cause individuals
to lose needed benefits provided through Medicaid and other
sources.

Discussion: We recognize that some individuals are

reluctant to pursue employment through the VR program due
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to their perceptions of the negative impact employment may
have on the public benefits, including Medicaid and other
sources, on which they rely for financial and medical
support. To enable individuals with disabilities to better
understand the effects of employment on Social Security and
other benefits and make well-informed decisions about the
employment goals that best suit their needs, section

102 (b) (2) of the Act, as amended by WIOA, and final
§361.45(c) (2) require DSUs to provide benefits planning
information, including information about work incentives
provided through the Social Security Administration (SSA),
to these individuals during the process for developing the
individualized plan for employment. For further

information, see the Development of the Individualized Plan

for Employment section later in this Analysis of Comments

and Changes.

Changes: None.

Full- and Part-Time Employment

Comments: A few commenters requested that we define or
clarify the terms “full-time” and “part-time” employment as
they are used in the definition of “competitive integrated
employment.” These commenters asked whether there is a

minimum number of hours that an individual must work for
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the employment to satisfy the requirements of the
definition, as well as the definition of an “employment
outcome.” A few commenters expressed concern that on-call
or temporary employment is not within the scope of the
definition because it is not considered full- or part-time
scheduled employment. They stated that many entry-level
individuals are employed in on-call positions and that
permitting this form of employment could enable individuals
with intellectual disabilities to maintain employment.

Discussion: The reference to full- and part-time work in

the definitions for the terms “employment outcome” and

7

“competitive integrated employment,” for purposes of the VR
program, is not new. The definition for “employment
outcome” has remained consistent since the 1992 Amendments
to the Act and the 1997 VR program regulations (62 FR 6334
(Feb. 11, 1997)). Although “competitive integrated
employment” is a new term in the Act, as amended by WIOA,
and these final regulations, the term and its definition
are consistent with that for “competitive employment” in
prior §361.5(b) (11), which dates back to the 1997 VR
program regulations. Because these definitions have

existed for approximately 20 years without substantial

change, we do not believe it necessary to define “full-
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time” or “part-time” in final part 361. “Full-time” and
“part-time” have their common meanings and may vary across
sectors of the economy. Generally, individuals are
considered to be employed full-time if they work 40 hours
per week. However, it is not uncommon for full-time
employees to work fewer hours, such as 35 hours per week,
depending on the terms of employment established by the
employer. “Part-time” employment is employment for any
number of hours less than that of full-time employment for
the particular work performed. Nowhere in the statutory
definitions of “competitive integrated employment” or

7

“employment outcome,” or any other provision of the Act, as
amended by WIOA, is a minimum number of hours that an
individual must work for the employment to be considered
full- or part-time specified, and we decline to do so in
these final regulations, relying on the terms’ common
understanding. Finally, we clarify in this discussion that
the definitions of “competitive integrated employment” and
“employment outcome,” as set forth in the Act and these
final regulations, do not require that the individual’s

employment be regularly scheduled, as suggested by the

commenter. Thus, DSUs may assist individuals to obtain
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temporary or on-call employment so long as all the criteria
of the definitions are satisfied.
Changes: None.

Minimum Wage Rates

Comments: Some commenters expressed strong support for the
competitive earnings criteria in proposed §361.5(c) (9) (1) .
We also received comments recommending changes to the
criteria or requesting clarification. One commenter stated
that the requirement that the individual’s wages equal or
exceed the higher of the Federal, or applicable State or
local minimum wage rates adds unnecessary complexity to the
vocational rehabilitation process. This commenter
recommended that we apply a single standard of the Federal
minimum wage rate to all employment outcomes achieved
through the VR program, or that we apply the minimum wage
rate in effect in the place of the individual’s employment,
and not the individual’s place of residence.

Discussion: We appreciate the strong support for the

competitive earnings criteria and respond here to the
requests for clarification. We disagree with the request
to avoid complexity by using only the Federal minimum wage
as the measure of competitive earnings. Section

7(5) (A) (1) (I) (aa) of the Act, as amended by WIOA, requires
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that the individual’s earnings equal or exceed the Federal,
State, or applicable local minimum wage rate, whichever is
higher, for the employment to satisfy the definition of
“competitive integrated employment.” Final
§361.5(c) (9) (1) (A) mirrors the statutory definition in this
respect. Given the specific statutory requirement, we lack
the statutory authority to restrict this requirement in the
final regulation. In addition, the definition focuses on
the wages paid by the employer, who is subject to the
minimum wage laws applicable to the place of employment.
Consequently, we agree with the commenter that the
determination of whether the individual’s earnings satisfy
the definition’s criteria should be based on the minimum
wage rate applicable to the individual’s place of
employment, and not his or her place of residence.

Changes: We have revised final §361.5(c) (9) (1) (A) to
clarify that the applicable State and local minimum wage
laws are those that apply to the place of employment.

Customary Wages

Comments: One commenter recommended that we revise the
definition to emphasize that the intent of the law and the
regulations is to ensure that wages and benefits paid to

individuals with disabilities are comparable to the
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prevailing wage and benefits of individuals without
disabilities.

Discussion: Section 7(5) (A) (i) (I) (bb) of the Act, as

amended by WIOA, and final §361.5(c) (9) (1) (B) require that
the individual with the disability be compensated at a rate
comparable to the customary rate paid by the employer for
the same or similar work performed by individuals without
disabilities for the employment to be considered
competitive integrated employment. The Secretary
emphasizes that this provision in both the Act and the
final regulations mirrors the definition of “competitive
employment” in prior §361.5(b) (11) (ii) (see 66 FR 4379
(Jan. 17, 2001)), which formed the basis for the definition
in the Act. We also note that the commenter’s
recommendation would not limit the criterion to the wages
paid by the employer, as do the statutory and final
regulatory definition, but would appear to extend the
criterion to the prevailing wages paid to individuals
without disabilities in similar positions generally. For
these reasons the recommendation is not consistent with the
criterion in the statutory definition and, thus, we do not
have the authority to expand the regulatory definition in

final §361.5(c) (9) (i) (B) as the commenter suggests.
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Changes: None.

Comparable Training, Skills, and Experience

Comments: Two commenters requested that we clarify the
meaning of “comparable training, skills, and experience” as
used in the definition, and how this concept could be
quantified.

Discussion: Section 7(5) (A) (i) (I) (bb) of the Act, as

amended by WIOA, and final $361.5(c) (9) (i) (B) require the
DSU to take into account the training, experience, and
level of skills possessed by employees without disabilities
in similar positions when determining whether the earnings
of the individual with a disability are comparable. We do
not believe that it is possible to quantify this
comparison. Instead, the determination is based on the
vocational rehabilitation counselor’s knowledge of the
training, skills, and experience needed to perform the job
generally and required by the employer specifically. 1In
this way, the DSU can ensure that the individual with the
disability is compensated in a manner comparable to that of
employees without disabilities in all critical respects,
and is not paid at a lower rate simply on the basis of his
or her disability.

Changes: None.
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Self-Employment

Comments: One commenter noted the proposed definition
recognizes that individuals, with or without disabilities,
in self-employment may not receive an income from the
business equal to or exceeding applicable minimum wage
rates, particularly in the early stages of operation. The
commenter requested clarification regarding the reason the
definition proscribes an individual with a disability in
self-employment from what other successful entrepreneurs
have the option to practice. Another commenter asked if
individuals who achieve self-employment are included in the
calculations of the performance accountability measures
assessing employment in the second and fourth quarters
after exit from the VR program, since their employment and
wages are not captured in Unemployment Insurance wage
systems.

Discussion: We want to clarify that section 7(5) (A) (i) (II)

of the Act, as amended by WIOA, and final
§361.5(c) (9) (1) (C) do not prevent, as the commenter
indicates, an individual with a disability who is self-
employed from receiving earnings comparable to those
achieved by individuals without disabilities in similar

occupations. As explained in the preamble to the NPRM, the
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statutory and requlatory definitions recognize that
individuals with disabilities, as well as individuals
without disabilities, may experience difficulty in
generating sufficient income from their self-employment
ventures, that will enable them to achieve earnings equal
to or exceeding the applicable minimum wage rate,
especially in the early stages of the business operations.
Thus, final §$361.5(c) (9) (i) (C) provides that a self-
employed individual with a disability in the start-up phase
of a business venture who is making less than the
applicable minimum wage can meet the definition of
“competitive integrated employment.”

Furthermore, individuals who receive services through
the VR program to assist with the achievement of self-
employment outcomes are considered “participants” as that
term is defined under the joint final regulations
implementing the jointly administered performance
accountability system requirements of section 116 of title
I of WIOA, published elsewhere in this issue of the Federal
Register, and must be taken into account when calculating a
DSU’s performance on those measures. Since the employment
status and earnings of self-employed individuals are not

captured through the unemployment insurance wage system, a
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DSU may use supplemental wage information to obtain the
data necessary for the calculation of its performance. For
further information concerning the definition of
“participant” for purposes of the performance
accountability measures under section 116 of WIOA and the
data needed to calculate these measures, particularly data
related to supplemental information when quarterly wage
records are not available, see the analysis of comments on
the joint performance final regulations published elsewhere

in this issue of the Federal Register.

Changes: None.

Documentation of Competitive Earnings

Comments: One commenter asked what documentation a DSU is
required to use when verifying the criteria for competitive
earnings, including that the wages are equal to, or exceed,
the applicable wage rate for the locality; that the
individual’s wages and benefits are comparable to those
earned by individuals without disabilities in similar
positions and who possess the same level of training,
skills, and experience; that the individual has the same
opportunities for advancement as do persons without
disabilities in similar positions; and the income level of

an individual who has achieved self-employment.
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Discussion: Final §361.47(a) (9) requires the DSU to

maintain a record of services for each individual served
through the VR program that includes documentation
verifying if the individual has achieved competitive
integrated employment, including whether the individual has
obtained employment with competitive earnings. Final
§361.47 (b) does not prescribe the necessary documentation,
but directs the DSU, in consultation with the State
Rehabilitation Council, to determine the type of
documentation needed to meet the requirements of
§361.47(a) . However, examples of documentation that a DSU
may use include, as appropriate for the type of employment,
unemployment insurance wage records, tax returns, earnings
statements from the employer, and self-reported
information.

Changes: None.

Subsistence Occupations

Comments: Some commenters responded to the statement in
the NPRM’s preamble indicating that we interpret
subsistence employment as a form of self-employment common
to cultures of many American Indian tribes, or to the
definition of “subsistence” under 34 CFR part 371 governing

the American Indian Vocational Rehabilitation Services

65



(AIVRS) program (see NPRM, Workforce Innovation and
Opportunity Act, Miscellaneous Program Changes, 80 FR
20988, 20994 - 20998 (April 16, 2015)). Several commenters
asked whether the interpretation of the self-employment
criteria within the definition of “competitive integrated
employment” in proposed §361.5(c) (9) that includes
subsistence activities is limited to individuals served
through the AIVRS program under 34 CFR part 371 or to
American Indians and Alaska Natives. Of these, one
commenter noted that subsistence activities are not only
culturally relevant for American Indians and Alaska
Natives, but that they are also vital to many individuals
who live in rural areas with limited competitive employment
options. One commenter requested that we clarify the
meaning of “culturally appropriate” as used in the
definition of “subsistence” and the preamble to the NPRM by
providing examples. Another commenter asked what limits
would be placed on hobbies as self-employment outcomes if
subsistence outcomes were available to all individuals
served through the VR program. In addition, several
commenters requested that we revise the definition of
“employment outcome” for purposes of the VR program to

include within its scope subsistence activities.
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Discussion: In the NPRM covering amendments made by WIOA

to the miscellaneous programs authorized by the Act, the
Secretary proposed a definition of “subsistence” in 34 CFR
§371.6 for purposes of the AIVRS program (80 FR 20988,
20995). Under that definition, “subsistence” means a form
of self-employment in which individuals use culturally
relevant or traditional methods to produce goods or
services for household consumption or non-commercial barter
and trade that constitute an important basis for the
individual’s livelihood. To ensure consistency in the
interpretation of the definition of “competitive integrated
employment” for the purposes of the VR program and the
AIVRS program, and in light of the definition of
“subsistence” in final 34 CFR §371.6, the Secretary stated
in the preamble to the NPRM to the VR regulations that the
Department interprets subsistence employment as a form of
self-employment common to cultures of many American Indian
tribes. The Secretary believes that consistency in
interpretation and implementation of the regulations
governing the VR and AIVRS programs is essential given the
large number of American Indians and Alaska Natives with

disabilities who are eligible for services from both
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programs, some of whom may be served by the programs
sequentially or even simultaneously.

The Secretary does not intend the statement in the
NPRM covering the proposed regulations in part 361, or the
inclusion of the definition of “subsistence” only in 34 CFR
371.6, to limit the provision of services designed to
assist individuals to achieve subsistence occupations to
those served through the AIVRS program. DSUs may assist
American Indians and Alaska Natives served through the VR
program to achieve subsistence occupations as a form of
self-employment under the limited circumstances set forth
in the definition in 34 CFR 371.6, which the Department
applies in the same manner to the VR program.

While the Secretary believes that, as the statement in
the NPRM indicates, subsistence occupations are most
culturally relevant to American Indian and Alaska Native
tribes, the Secretary recognizes that they may also be
culturally relevant to other small groups of individuals
who may traditionally engage in these occupations, such as
those in the outlying areas. Thus, DSUs may find it
appropriate to assist individuals from cultures other than
American Indian and Alaska Native tribes to achieve self-

employment in subsistence occupations that meet the
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definition of 34 CFR 371.6. However, because the
definition of “subsistence” in 34 CFR 371.6 requires that
the subsistence occupation be culturally relevant to the
individual, the Secretary declines to extend the
applicability of subsistence occupations to other
individuals with disabilities served through the VR and
AIVRS programs solely on the basis of their location in
rural areas.

Examples of subsistence occupations that are
culturally relevant to American Indians or Alaska Natives
include the exchange of fish caught, or grain raised, by
the individual with the disability for other goods produced
by other members of the tribe that are needed by the
individual to live and maintain his or her home. Given,
however, the large number of American Indian tribes,
including Alaska Native villages and regional corporations,
and their widely wvarying cultural practices, any list of
further examples of culturally relevant practices would
also be incomplete and may exclude cultural practices that
are unique to some tribes. Since the definition of
“subsistence” in final 34 CFR 371.6 requires that the
activity constitute an important basis of the individual’s

livelihood, DSUs cannot provide vocational rehabilitation
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services to individuals to enable them to engage in mere
hobbies that do not serve this same purpose.

Finally, the definition of “employment outcome” in
final §361.5(c) (15) encompasses all forms of competitive
integrated employment, including self-employment. Because
we consider subsistence occupations to be a form of self-
employment, these occupations are already within the scope
of the definition of “employment outcome” and it is not
necessary to revise the definition to include a specific
reference to subsistence.

Changes: None.

Integrated Location--General

Comments: As stated in the introduction to this section,
the majority of commenters who commented on the definition
of “competitive integrated employment” focused on the
integrated location component of the definition in proposed
§361.5(c) (9) (ii), which requires that the individual
perform work in a location that meets two distinct
criteria. The location must be a setting: (1) typically
found in the community; and (2) where the employee with a
disability interacts for the purpose of performing the
duties of the position with other employees within the

particular work unit and the entire work site, and, as
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appropriate to the work performed, other persons (e.g.,
customers and vendors), who are not individuals with
disabilities (not including supervisory personnel or
individuals who are providing services to the employee) to
the same extent that employees who are not individuals with
disabilities and who are in comparable positions interact
with these persons.

Of the commenters who strongly supported the criteria,
several requested that we make additional changes to this
particular component of the definition by: (1) adding
language that the criteria should not be used to exclude
individuals from the VR program due to concerns about their
ability to meet the standard, and emphasizing that
individuals with disabilities, including those with the
most significant disabilities, are capable of achieving
high quality competitive integrated employment when
provided the necessary skills and supports; (2)
specifically excluding from the scope of the definition
employment in businesses owned by community rehabilitation
providers, group or enclave settings, affirmative
industries, social enterprises, or any other form of non-
traditional work unit; and (3) changing the term

“competitive integrated employment” to “competitive
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integrated individualized employment” to be clear that
employment through the VR program is individualized.

Many of the commenters who opposed the integrated
location criteria in proposed §361.5(c) (9) (ii) requested
that we replace them with those in the statutory definition
because they believe that: (1) some of the proposed
criteria are not mandated by WIOA; (2) some of the proposed
criteria are too strict and would result in the loss of
employment opportunities that pay good wages and benefits;
and (3) the statutory language would maintain work options
and choice for consumers.

Some commenters inquired about the impact of the
definition on the employment, by community rehabilitation
programs, of individuals with disabilities, particularly
those who are blind and wvisually impaired, in managerial
and other positions. These commenters stated that
employment in these positions was in an integrated location
under prior guidance issued by the Department, specifically
technical assistance circular 06-01 entitled “Factors State
Vocational Rehabilitation Agencies Should Consider When
Determining Whether a Job Position Within a Community
Rehabilitation Program is Deemed to be in an Integrated

Setting for Purposes of the Vocational Rehabilitation
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Program” and dated November 21, 2005. One commenter
requested that we clarify whether the employment of
individuals with disabilities in call centers operated by
community rehabilitation providers occurs in an integrated
location.

Another commenter requested that we clarify the impact
of the criteria on employment in the business enterprise
(vending) program for individuals who are blind under the
Randolph-Sheppard Act, as well as State industries programs
for the blind.

Discussion: We appreciate the strong support for

§361.5(c) (9) (ii1). We also recognize those comments
opposing, and requesting clarification of, the criteria.
Before addressing the specific comments, the Secretary
believes, as stated in the NPRM, that the definition of
“competitive integrated employment” in section 7(5) of the
Act, as amended by WIOA, for the most part incorporates the
definition of “integrated setting” in prior
§361.5(b) (33) (ii). Therefore, the substance of the
definitions of “competitive integrated employment” in final
§361.5(c) (9) (ii) and “integrated setting” in final
§361.5(c) (32) (ii), for purposes of the VR program, with

respect to the integrated nature of the employment location
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is familiar to DSUs and does not diverge from prior
regulations, long-standing Department policy, practice, and
the heightened emphasis on competitive integrated
employment throughout the Act, as amended by WIOA.

The Secretary believes that final §361.5(c) (9) (ii) and
the explanation in the following paragraphs provide
sufficient guidance to enable DSUs to determine whether a
particular work location satisfies the definition of
“competitive integrated employment.” The Secretary does
not believe it necessary to revise the definition by adding
language emphasizing that individuals with disabilities,
including those with the most significant disabilities, are
capable of achieving high quality competitive integrated
employment when provided the necessary services and
supports. This principle is clearly expressed in final
§361.1 describing the purpose of the VR program, thereby
forming the foundation for all provisions of final part
361, including the definition of “competitive integrated
employment.” Therefore, there is no need to restate the
principle in the definition.

We do not believe that it is possible to identify all
types of non-integrated employment settings in the

definition, as the specific exclusion of one type of non-
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integrated employment setting from the definition could
result in a misperception that settings not mentioned are
within the scope of the definition. Instead, we explain in
the following paragraphs the application of the integrated
location criteria to these types of work settings. When
the criteria are properly applied by DSUs, group and
enclave employment settings operated by businesses formed
for the purpose of employing individuals with disabilities
will not satisfy the definition of “competitive integrated
employment.” Therefore, the Secretary disagrees with the
recommendation to add language to the definition expressly
excluding from the scope of the definition employment in
businesses owned by community rehabilitation providers,
group and enclave settings, affirmative industries, social
enterprises, and other forms of non-traditional work
settings.

In addition, we disagree with the recommendation to
change the term “competitive integrated employment” to
“competitive integrated individualized employment.”
Section 7(5) of the Act, as amended by WIOA, defines
“competitive integrated employment,” and that definition
forms the basis for the definition in final §361.5(c) (9).

Moreover, the many provisions of the Act and the final
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regulations in final part 361, including those governing
the selection of an employment outcome, the vocational
rehabilitation services provided, the exercise of informed
choice, and the closure of an individual’s service record,
underscore the individualized nature of the VR program,
thereby making it unnecessary to add the word
“individualized” to the term “competitive integrated
employment” in these final regulations.

Furthermore, the Secretary disagrees with the
commenters’ recommendation that we replace the regulatory
criteria in proposed §361.5(c) (9) (ii1) with the statutory
criteria, verbatim, in section 7(5) (B) of the Act, as
amended by WIOA. As stated in the NPRM, the integrated
setting criteria in proposed §361.5(c) (9) (ii), although not
verbatim, are nevertheless consistent with the statutory
definition in section 7(5) (B) of the Act, as amended by
WIOA, with respect to the integrated nature of the
employment setting, and, in turn, are consistent with the
definition of “integrated setting” in prior
§361.5(b) (33) (ii). Also in light of the consistency of
section 7(5) (B) of the Act with the prior regulatory

4

definition of “integrated setting,” as well as the

Department’s long-standing interpretation of that
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definition, the Secretary does not believe that the
criteria in the statutory definition of “competitive
integrated employment” would permit within its scope work
options that would not have satisfied the criteria in prior
§361.5(b) (32) (i1). There is no indication in the Act, as
amended by WIOA, or the limited legislative history, that
Congress intended to narrow the scope of the integrated
setting criterion of the definition of “competitive
integrated employment.” Therefore, the Secretary believes
the definition of “competitive integrated employment” in
final §361.5(c) (9) (ii), while not wverbatim, i1s nonetheless
consistent with the Act, prior regulations, and long-
standing Department policy. This means employment that
would have satisfied the definition of “integrated
settings” in prior regulations and Department guidance
would satisfy the definition of “competitive integrated
employment” in these final regulations.

We emphasize that it is the DSU’s responsibility to
apply final §361.5(c) (9) (ii) in a manner consistent with
long-standing Departmental policy. The DSU must apply the
criteria equally to any position, whether it involves the
management or administration of, or the production and

delivery of goods and services by, the organization, and
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without regard to the type of business operation, such as,
but not limited to, a call center within a community
rehabilitation program, the manufacture of office supplies
by a State industries program for individuals who are
blind, or a contract for landscaping services. The
criteria contained in final §$361.5(c) (9) (ii) and
361.5(c) (32) (ii) provide important clarifications that are
necessary to better enable a DSU to determine, on a case-
by-case basis, whether a particular position in an
organization’s specific work unit is in an integrated
location.

The Randolph-Sheppard Act provides opportunities for
self-employment and entrepreneurship in the community to
individuals who are blind. As a form of self-employment
and business ownership, the outcomes of individuals in the
vending facilities established under the Randolph-Sheppard
Act are deemed to be in integrated settings and
specifically within the definition of “employment outcome”
in final §361.5(c) (15).

Changes: None.

Typically Found in the Community

Comments: One commenter stated that work opportunities

established by community rehabilitation programs
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specifically for the purpose of employing individuals with
disabilities in the community constitute an integrated
setting, and that these jobs enable people to become more
self-sufficient and live a more rewarding life.

A few commenters asked whether the criteria would
prohibit the employment of individuals with disabilities in
work settings operated by community rehabilitation
providers that exclusively serve other persons with
disabilities (e.g., group homes, inclusive child care
centers, adult day programs, or peer support programs),
because these locations are not typically found in the
community or do not afford the level of interaction among
individuals with and without disabilities required by the
definition.

One commenter specifically addressed the criterion
requiring the work location to be a setting typically found
in the community, stating that the criterion does not exist
in the statutory definition and it would limit
opportunities for individuals with disabilities to
participate in new and innovative employment models and
businesses that are not yet typical. The commenter

recommended that we remove this requirement.
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Discussion: The Secretary has incorporated language

contained in the prior regulatory definition of “integrated
setting” requiring that the work location be in “a setting

”

typically found in the community,” meaning that an
integrated setting must be one that is typically found in
the competitive labor market. This long-standing
Departmental interpretation is consistent with the Act, as
amended by WIOA, as well as with express congressional
intent as set forth in prior legislative history.
Specifically, integrated setting “is intended to mean a
work setting in a typical labor market site where people
with disabilities engage in typical daily work patterns
with co-workers who do not have disabilities; and where

”

workers with disabilities are not congregated... (Senate
Report 105-166, page 10, March 2, 1998). ©Nothing in the
Act suggests that Congress intended a different
interpretation of the integrated setting criterion in the
amendments made by WIOA. Rather, Congress demonstrated a
continuation of this interpretation by incorporating into
the statute, almost verbatim, a criterion from prior
§361.5(b) (33) (11) into the definition of “competitive

integrated employment” in section 7(5) (B) of the Act.

Therefore, the Secretary maintains the long-standing
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Departmental policy that settings established by community
rehabilitation programs specifically for the purpose of
employing individuals with disabilities (e.g., sheltered
workshops) do not constitute integrated settings because
these settings are not typically found in the competitive
labor market--the first of two criteria that must be
satisfied if a DSU is to determine that a work setting is
an integrated location under final §361.5(c) (9).

As we made clear in the discussion of Integrated

Location--General previously and have stated in long-

standing Departmental policy, DSUs must apply the
integrated location criteria in a consistent manner and on
a case-by-case basis to any work setting, including
settings operated by community rehabilitation providers
that exclusively serve other persons with disabilities
(e.g., group homes, inclusive child care centers, adult day
programs, or peer support programs). Nonetheless, we note
that the settings described in the comments, though formed
for the unigque purpose of serving individuals with
disabilities, have not been established for the purpose of
employing them. Thus, the settings in question in the
comments would appear to satisfy the first criterion that

the setting is typically found in the community. If this
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is the case, it would remain for the DSU to determine if
the setting is one in which the employee with the
disability interacts with employees without disabilities in
the work unit and across the work site to the degree that
employees without disabilities in similar positions
interact with these same persons.

With respect to the comment specifically about
proposed §361.5(c) (9) (1i) (A), which requires that the
location be a setting typically found in the community, the
Secretary disagrees with the commenter’s request to remove
the criterion from the definition. The criterion does not
exclude from competitive integrated employment any
innovative or unique business models that otherwise satisfy
the definition’s criteria. Instead, the Secretary
interprets the criterion to be more narrowly focused on the
purpose for which the business is formed. As explained
earlier, businesses established by community rehabilitation
programs or any other entity for the primary purpose of
employing individuals with disabilities do not satisfy this
criterion, and, therefore, are not considered integrated
settings, because these settings are not within the
competitive labor market. The Department has long

considered several factors to typically distinguish
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positions in these types of businesses from those that
satisfy the criterion. The factors that generally would
result in a business being considered “not typically found

4

in the community,” include: (1) the funding of positions
through Javits-Wagner-0’Day Act (JWOD) contracts; (2)
allowances under the FLSA for compensatory subminimum
wages; and (3) compliance with a mandated direct labor-hour
ratio of persons with disabilities. It is the
responsibility of the DSU to take these factors into
account when determining if a position in a particular work
location is an integrated setting.

Changes: None.

Level of Interaction Among Individuals With and Without

Disabilities

Comments: Of those commenters who commented specifically
on the level of interaction among individuals with and
without disabilities, one commenter asked that we include
language to require individuals with disabilities to
interact with other employees and individuals without
disabilities to the same extent that employees without
disabilities paid directly by the employer interact with
these persons. The commenter stated that the additional

language would help to emphasize that individuals can
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exercise informed choice in the selection of service
providers under the VR program.

One commenter suggested that we define “integrated
location” as a ratio of individuals with disabilities and
individuals without disabilities, stating that true
integrated employment consists of a mix of workers with and
without disabilities.

Another commenter recommended that we adopt the prior
Departmental guidance in technical assistance circular 06-

01l mentioned in the Integrated Location--General

discussion. The commenter believed that the guidance
required DSUs to give equal weight to the interaction of
individuals with disabilities with other individuals
without disabilities, including employees in the work unit
and across the work site, and customers as well as vendors.

Discussion: In response to those comments addressing

proposed §361.5(c) (9) (ii) (B), the second criterion of
integrated location, section 102(d) of the Act and final
§361.52 require that individuals be able to exercise
informed choice in the selection of service providers.
Therefore, it is not necessary to amend the definition to
require that individuals with disabilities interact with

employees and other persons without disabilities to the
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same extent that employees without disabilities paid
directly by the employer interact with these persons. We
do not believe that including the additional language in
final §361.5(c) (9) (ii) (B) would further protect the ability
of individuals to choose among service providers.

The Secretary appreciates the commenter’s
recommendation that we revise this criterion and define an
integrated setting as being comprised of a ratio (not
specified by the commenter) of employees with disabilities
in comparison to individuals without disabilities. Since
“integrated setting” was first defined in VR program
regulations, we have considered how best to capture the
intent of Congress and long-standing Department policy in
its criteria. 1In doing so, we considered whether to
establish a numerical ratio and have rejected this as
impractical and unworkable. Given the many and varied
types of employment settings in today’s economy, we cannot
determine a single ratio that could be used to
satisfactorily determine the level of interaction required
to meet the intent underlying the definition. Rather than
using a numerical standard, we believe that an “integrated
setting” is best viewed in light of the quality of the

interaction among employees with disabilities and persons
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without disabilities when compared to that of employees
without disabilities in similar positions, and have not
added a numerical ratio to final §361.5(c) (9).

The Secretary disagrees with the commenter’s
interpretation of the prior guidance provided in technical
assistance circular 06-01 and the assertion that factors
such as the level of interaction of employees with
disabilities with other employees in the work unit and
across the work site, as well as with customers and
vendors, should be weighted equally. As stated in the
NPRM, the Secretary believes the focus of whether the
setting is integrated should be on the interaction between
employees with and without disabilities, and not solely on
the interaction of employees with disabilities with people
outside of the work unit. For example, the interaction of
individuals with disabilities employed in a customer
service center with other persons over the telephone,
regardless of whether these persons have disabilities,
would be insufficient by itself to satisfy the definition.
Instead, the interaction of primary consideration should be
that between the employee with the disability and his or
her colleagues without disabilities in similar positions.

Changes: None.
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Work Unit

Comments: Commenters supporting and opposing the
integrated location criteria commented specifically on the
use of “work unit” in final §361.5(c) (9) (ii) (B). Some in
support requested that we clarify the meaning of the term
with respect to the numbers of individuals with
disabilities as compared to those without disabilities to
ensure that the standard is consistently applied to work
units of different sizes, and the effect of the term on the
ability of individuals to choose to work alone. One
commenter suggested that we clarify that the employment of
individuals with disabilities in non-traditional work units
who perform their duties of the position in isolation or
separate from other employees in the work unit satisfies
the definition of “competitive integrated employment” as
long as all other criteria are met.

A few commenters asked whether “work unit” refers to
all employees in a certain job category or program, or to
groups of employees working together to accomplish tasks.
These commenters stated that certain categories of
employees (such as temporary office workers and certain
kinds of contract workers) regularly interact with others

within the work site (including other employees, customers,
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or vendors), but do not work side by side or in
collaboration with others within the same job category.
Similarly, a few commenters requested that we clarify the
effect of the criteria on employment in scattered work
sites.

Of those in opposition, some requested that we remove
“work unit” from the definition because they were concerned
that its use prohibits mobile work crews and enclaves
unless very restrictive criteria are met, and that if
Congress had intended to eliminate group work
opportunities, it would have done so in the law. Other
commenters requested clarification of the effect of the
term on group employment under the JWOD Act commonly used
in Ability One and long-term commercial contracts, stating
that these settings provide well-paying jobs for persons
with the most significant disabilities.

Discussion: 1In response to those comments that address the

7

use of the term “work unit,” the Secretary disagrees with
the recommendation to remove the term from the definition
because it properly focuses the consideration of the
interaction of the individual with the disability with

employees without disabilities within the environment in

which the work is performed. As used in the definition,
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“work unit” may refer to all employees in a particular job
category or to a group of employees working together to
accomplish tasks, depending on the employer’s
organizational structure. In addition, its use is
consistent with prior guidance issued by the Department.
The Secretary emphasizes that the Department has long
maintained that the interaction required between employees
with disabilities and employees without disabilities is not
dependent on the number of individuals in the work unit and
that the criterion must be applied consistently to work
units of any size. The Department also has long-held that
the interaction between employees with and without
disabilities need not be face to face. ©Nor do we interpret
the criterion as necessarily excluding employment settings
in which individuals work alone, such as telecommuting,
temporary employment, and work in mobile or scattered
locations, from the scope of the definition of “competitive
integrated employment,” so long as the employee with the
disability interacts with employees of the employer in
similar positions and interacts with other persons without
disabilities to the same extent that employees without

disabilities interact with others.
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As stated earlier in this section, the Department has
long considered the funding of positions through JWOD
contracts to be a distinguishing characteristic when
determining if a business is typically found in the
community. Likewise, the use of the term “work unit” in
the definition does not change its application with respect
to the required interaction among employees with and
without disabilities in the work setting. Entities that
are set up specifically for the purpose of providing
employment to individuals with disabilities will likely not
satisfy the definition’s criteria. The high percentage of
individuals with disabilities employed with these entities
most likely would result in little to no opportunities for
interaction between individuals with disabilities and non-
disabled individuals. These entities, therefore, likely
would be considered sheltered or non-integrated employment
sites. Nonetheless, DSUs must apply these criteria on a
case-by-case basis when determining if an individual’s
employment is in an integrated location and satisfies the
definition of “competitive integrated employment.”
Changes: None.

Interaction during Performance of Job Duties
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Comments: One commenter stated that to define “integrated
location” as only “the interaction between employees with
disabilities and those without disabilities that is
specific to the performance of the employee’s job duties,
and not the casual, conversational, and social interaction
that takes place in the workplace” is too narrow and may
not reflect many workers’ interaction patterns in typical
work settings.

Discussion: Under the definition of “competitive

integrated employment” and consistent with the general

\

principles contained in the prior definition of “integrated

4

setting,” the DSU is to consider the interaction between
employees with disabilities and those without disabilities
that is specific to the performance of the employee’s job
duties, and not the casual, conversational, and social
interaction that takes place in the workplace. As a
result, it would not be pertinent to its determination of
an integrated setting for a DSU to consider interactions in
the lunchrooms and other common areas of the work site in
which employees with disabilities and those without

disabilities are not engaged in performing work

responsibilities.
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The Secretary recognizes that the application of the
integrated location criteria in the manner explained in the
preceding paragraphs will restrict the types of employment
options available to individuals with disabilities through
the VR program. However, these restrictions have been in
effect since the definition of “employment outcome” was
last revised in 2001 and, therefore, do not reflect new
Departmental policy. Specifically, through application of
the criteria, individuals with disabilities hired by
community rehabilitation programs to perform work under
service contracts, either alone, in mobile work crews, or
in other group settings (e.g., landscaping or Jjanitorial
crews), whose interaction with persons without disabilities
(other than their supervisors and service providers), while
performing job responsibilities, is with persons working in
or visiting the work locations (and not with employees of
the community rehabilitation programs without disabilities
in similar positions) would not be performing work in an
integrated setting. The Secretary believes that, even if
such group employment in a community rehabilitation program
provides for competitively paid wages, this fact does not
change the non-integrated nature of the employment and may

result in a less desirable level of integration (e.g.,
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interaction with non-disabled co-workers) than individual
employment, which supports the autonomy and self-
sufficiency of individuals with disabilities.

In summary, the DSU must determine, on a case-by-case
basis, that a work location is in an integrated setting,
meaning it is typically found in the community, and it is
one in which the employee with the disability interacts
with employees and other persons, as appropriate to the
position, who do not have disabilities to the same extent
that employees without disabilities interact with these
persons. Finally, the DSU is to consider the interaction
between the employee with the disabilities and these other
persons that takes place for the purpose of performing his
or her job duties, not mere casual and social interaction.
We firmly believe that the integrated location criteria
within final §$361.5(c) (9) (ii), when properly applied,
ensure that participants in the VR program, including
individuals with the most significant disabilities, are
afforded a full opportunity to integrate in their
communities and to achieve employment available to the
general public.

Changes: None.

Opportunities for Advancement
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Comments: One commenter asked whether employment in which
individuals with disabilities truly do not have the
opportunity to advance in their jobs satisfies the
definition of “competitive integrated employment,” if the
criteria regarding competitive earnings and integrated
locations are met. This commenter gave the example of a
small business.

Discussion: To ensure that the employment of persons with

disabilities is equivalent in all respects to that of
persons without disabilities, section 7(5) (C) of the Act,
as amended by WIOA, and final §361.5(c) (9) (iii) require
that the employee with the disability have the same
opportunities for advancement as employees without
disabilities in similar positions, regardless of the size
of the business. This new criterion is consistent with the
prior definitions of “competitive employment” and
“integrated settings.” If employees in positions similar
to that of the employee with the disability have the
opportunity to advance in their employment, the individual
with the disability must be afforded the same opportunity
for this criterion of the definition to be satisfied.

Changes: None.
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Construction of a Facility for a Public or Nonprofit

Community Rehabilitation Program (§361.5(c) (10))

Comment: One commenter requested that “construction” and
“ongoing maintenance” be clearly defined in the
regulations.

Discussion: The term “construction of a facility for a

public or nonprofit community rehabilitation program”
remains unchanged in section 7(6) of the Act, as amended by
WIOA, and final §361.5(c) (10).

We disagree with the recommendation that we define
“ongoing maintenance” in part 361. Final
§361.5(c) (2) (viii) specifies such costs, when incurred for
operating and maintaining DSU facilities, may be allowable
administrative costs under the VR program. However,
ongoing costs of any kind, including ongoing maintenance
costs, are not allowable expenditures when establishing,
developing, or improving a community rehabilitation program
(see final $§361.5(c) (1lo) (1ii)) .

Changes: None.

Customized Employment ($361.5(c) (11))

Comments: Most commenters supported the new definition of
“customized employment” in proposed §$361.5(c) (11). A few

commenters requested that the definition include the

95



“discovery phase” of the customized employment model. A
few commenters suggested that the definition address when
it is appropriate for the DSU to consider customized
employment for individuals with disabilities. Further,
these commenters stated that DSUs should use customized
employment as the last option in assisting an individual
with a disability to achieve competitive integrated
employment. Another commenter questioned whether
customized employment means “job carving.” Furthermore,
one commenter requested that we clarify how individuals
with disabilities, who are working in customized
employment, could advance in their careers. One commenter
questioned whether an employer would want to support an
individual with a significant disability in customized
employment. Another commenter stated that customized
employment should not be an unfunded mandate. Finally, one
commenter asked that we clarify the impact customized
employment might have on the performance accountability
measure for the core programs, including the VR program, in
the workforce development system under section 116 of WIOA
that measures the median wage of participants during the

second quarter after they exit from these programs. This
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commenter suggested that earnings from customized
employment would deflate this measure.

Discussion: We appreciate the comments supporting the new

definition of “customized employment” in final

§361.5(c) (11). However, we disagree with commenters who
recommended that the definition be modified to include
additional requirements, such as the inclusion of the
discovery phase of the model or when a DSU must consider
customized employment for an individual. Section 7(7) of
the Act, as amended by WIOA, which defines the term

7

“customized employment,” does not include this information.
Therefore, we believe final §361.5(c) (11) 1is consistent
with the statute and further regulatory change is not
necessary.

We disagree with the commenter that DSUs should use
customized employment as a last resort when assisting an
individual with a disability to achieve an employment
outcome. We believe that customized employment may be an
option for some individuals with significant disabilities,
while, for other individuals, it may not be a viable path
to competitive integrated employment. We strongly

encourage DSUs to tailor customized employment services,

like all of the services in final §361.48(b) provided to
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eligible individuals under an individualized plan for
employment, to meet the unique strengths, needs, interests,
and informed choice of the individual, so that he or she
can achieve an employment outcome in competitive integrated
employment. We understand that some may have referred to
customized employment in the past as “job carving;”
however, the Act, as amended by WIOA, does not use that

) Y

term. Therefore, we have not incorporated the term “job
carving” into these final regulations.

We believe it is possible for individuals with
disabilities in customized employment to advance in their
careers. Individuals who achieve competitive integrated
employment through customized employment could advance in
their career with their original employers or by seeking
advancement with other employers. The definition of
“customized employment” in section 7(7) of the Act, as
amended by WIOA, and final §361.5(c) (11) do not include any
criteria requiring an individual with a significant
disability to remain in customized employment; rather,
these individuals may seek additional vocational
rehabilitation services for the purpose of advancing in

their careers through other forms of competitive integrated

employment. Customized employment is an alternative that
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enables individuals with disabilities and employers the
opportunity to negotiate job tasks and/or reassign basic
job duties to improve overall production in the workplace.
For employers, customized employment allows an employer to
examine its specific workforce needs and fulfill those
needs with a well-matched employee. We encourage DSUs to
work with employers, particularly those employers that have
not been open to employing individuals with significant
disabilities, to enable them to hire these individuals
through customized employment when appropriate.

We disagree with the commenter that customized
employment is an unfunded mandate. Customized employment
services are included in the list of allowable vocational
rehabilitation services in final §361.48(b). DSUs may
expend their resources, including program funds, on
supporting individuals in customized employment when
appropriate.

Customized employment, as we have discussed, must lead
to competitive integrated employment. Section
116(b) (2) (A) (1) (III) of title I of WIOA establishes a
primary performance accountability indicator for all core
programs of the workforce development system, including the

VR program, that measures the median earnings of all
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participants who have exited the program in the second
quarter after exit. As such, earnings from customized
employment will affect the VR program’s performance, in the
same manner that other earnings will do so. We cannot
assume, as the commenter suggests, that individuals in
customized employment will earn low wages.

Changes: None.

Employment Outcome (§361.5(c) (15))

Some commenters supported the definition of
“employment outcome” in proposed §361.5(c) (15) because it
is consistent with the overall purpose of the Act, as
amended by WIOA, to promote the achievement of competitive
integrated employment and self-sufficiency by individuals
with disabilities. As proposed, an “employment outcome”
would mean full- or part-time employment in competitive
integrated employment, or supported employment. As such,
uncompensated employment outcomes (e.g., homemakers and
unpaid family workers) would be removed from the scope of
the definition for purposes of the VR program. However,
most commenters strongly opposed removing “uncompensated

4

employment outcomes,” and recommended revisions or
clarifications to the proposed definition.

Statutory Basis
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Comments: Most of the commenters on the proposed
definition of “employment outcome” in §361.5(c) (15) stated
that the proposed change is contrary to congressional
intent and not mandated by the Act, as amended by WIOA.
Many of these commenters requested that the Secretary use
the discretion permitted under section 7(11) (C) of the Act
to not limit the definition to compensated employment,
thereby permitting uncompensated outcomes of homemaker and
unpaid family worker to continue to count as an employment
outcome under the VR program.

In addition, recognizing that WIOA amends section
102 (b) (4) of the Act to require that the individualized
plan for employment contain a specific employment goal
consistent with competitive integrated employment, a few
commenters presented two arguments to support the retention
of uncompensated outcomes as an employment outcome. First,
the commenters argued that the phrase “consistent with the
Act,” as used in the statutory definition, does not require
that all components of the term “competitive integrated
employment” be satisfied. 1In the alternative, these
commenters suggested that homemaker and unpaid family
worker outcomes satisfy the criteria for competitive

integrated employment because they are typically found in
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the community and the earnings of individuals with
disabilities who obtain these outcomes are commensurate
with those of non-disabled persons in similar positions.

Discussion: We appreciate the commenters’ concerns and

recognize that the definition of “employment outcome” in
proposed and final $361.5(c) (15) will end a long-standing
Department policy. We gave considerable thought to all
aspects of the issue and seriously considered the
definition in light of the comments received.

We agree with commenters that the change eliminating
uncompensated outcomes was not explicitly required on the
basis of an amendment to the statutory definition in
section 7(11) of the Act, which remained unchanged, in
pertinent part, by WIOA. Nonetheless, we believe that the
Act as amended by WIOA, when read in its entirety, provides
a strong justification for the change.

We agree with the commenters that section 7(11) (C) of
the Act permits the Secretary to use his discretion to
include other vocational outcomes within the scope of the
definition of “employment outcome.” This provision is
purely discretionary, and there is no requirement that the
Secretary exercise this discretion, either to incorporate

new outcomes or to retain previously permitted outcomes.
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However, if the Secretary chooses to exercise this
discretion, the Secretary must do so in a manner that is
consistent with the Act.

As noted throughout the preambles to the NPRM and
these final regulations, WIOA amended the Act by
emphasizing the achievement of competitive integrated
employment by individuals with disabilities, including
individuals with the most significant disabilities. The
Act, as amended by WIOA, refers extensively to competitive
integrated employment, including in the statement of the
purpose for the VR program, requirements for developing
individualized plans for employment and providing services
to students and youth with disabilities, and the
limitations on the payment of subminimum wages in new
section 511. In particular, section 102 (b) (4) of the Act,
as amended by WIOA, and final §$361.46(a) require that the
specific employment goal identified in the individualized
plan for employment be consistent with the general goal of
competitive integrated employment.

The changes made by WIOA provide a marked contrast to
the Act, as amended by the Workforce Investment Act of 1998
(WIA). Under WIA, the emphasis in the Act was on achieving

integrated employment. Consequently, in 2001, the
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Secretary amended the definition of “employment outcome”
and required that all employment outcomes in the VR program
be in integrated settings, under prior §361.5(b) (16). In
so doing, the Secretary eliminated sheltered employment as
an employment outcome. At that time, because we considered
homemaker and unpaid family worker outcomes to occur in
integrated settings, these outcomes continued to constitute

7

an “employment outcome,” for purposes of the VR program.

By contrast, given the pervasive emphasis on achieving
competitive integrated employment--not just integrated
employment--throughout the Act, as amended by WIOA, the
Secretary has determined that uncompensated employment
outcomes, including homemaker and unpaid family worker
outcomes, are no longer consistent with the Act. For this
reason, the Secretary believes it is no longer an
appropriate exercise of the Secretary’s discretion under
section 7(11) (C) of the Act to include uncompensated
outcomes within employment outcomes in final §361.5(c) (15).

We disagree with the commenters’ argument that an
“employment outcome” need not satisfy all criteria of the

4

definition of “competitive integrated employment,” with one
narrow exception. Section 7(11) (B) of the Act and final

§361.5(c) (15) include supported employment within the
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employment outcomes available to individuals with
disabilities through the VR program. Under section 7(38)
of the Act, as amended by WIOA, and final §361.5(c) (53),
supported employment requires that the individual be
employed in competitive integrated employment or in an
integrated setting in which the individual is working on a
short-term basis toward competitive integrated employment.
Thus, in limited circumstances, individuals in supported
employment may not have achieved employment that satisfies
all the criteria of “competitive integrated employment”
initially since they will be earning non-competitive wages
on a short-term basis. This very narrow exception is the
only instance in which the statute permits that all
criteria of “competitive integrated employment” need not be
satisfied for an individual to achieve an employment
outcome. However, even under this narrow exception, the
expectation is that, after a short period of time, the
individual will achieve competitive integrated employment
in supported employment. It is understood, and the
commenters do not argue otherwise, that uncompensated
employment, such as homemaker and unpaid family worker

outcomes, does not satisfy the definition of “supported
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employment.” There is no expectation that the individuals
will ever be compensated in such employment.

We disagree with the first of the commenters’
arguments that all criteria of “competitive integrated
employment” need not be satisfied for employment to be
considered competitive integrated employment. To interpret
the Act’s definition of “employment outcome” this way would
ignore one of the three major components of the definition
of “competitive integrated employment”--competitive wages.

While we agree with the assertion that individuals
with disabilities who achieve homemaker or unpaid family
worker outcomes perform their work in settings typically
found in the community and receive no wages, as would a
non-disabled homemaker or unpaid family worker, these
similarities are not sufficient to satisfy the definition
of “competitive integrated employment.” “Competitive
integrated employment” requires the payment of wages at or
above the applicable Federal, State, or local minimum wage.
Neither homemakers nor unpaid family workers earn a wage.
Therefore, individuals achieving uncompensated outcomes,
such as homemakers and unpaid family workers cannot have
achieved an employment outcome in competitive integrated

employment.
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Changes: None.

Informed Choice

Comments: Many commenters asserted that the definition of
“employment outcome” in proposed §361.5(c) (15) is contrary
to the principle of informed choice and that individuals
with disabilities should have the right to choose homemaker
and other uncompensated outcomes just as do persons without
disabilities.

Discussion: While we agree that section 102 (d) and many

other provisions of the Act place a premium on the ability
of individuals with disabilities to exercise informed
choice throughout the vocational rehabilitation process,
including the choice of an employment outcome, we do not
agree that the definition of “employment outcome” in final
§361.5(c) (15) is inconsistent with the individual’s ability
to exercise informed choice. We have historically
interpreted the statute as allowing individuals who are
participating in the VR program to exercise informed choice
among those outcomes that satisfy the definition of
“employment outcome.” Under these final regulations, such
outcomes must be in competitive integrated employment or

supported employment.
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If an individual makes an informed choice to pursue
uncompensated employment (e.g., homemaker or unpaid family
worker outcomes) or any other outcome that does not meet
the definition of “employment outcome” under final
§361.5(c) (15), he or she may still do so, but not with the
assistance of the VR program. In final §361.37, the DSU is
required to refer that individual to other Federal, State,
or local programs and providers that can meet the
individual's needs for related services (e.g., the State
Independent Living Services (SILS) program, Independent
Living Services for Older Individuals Who Are Blind program
(OIB), Centers for Independent Living program (CIL), and
programs for the aging). In addition, final §361.37
requires that individuals receive sufficient information
concerning the scope of the VR program and competitive
integrated employment opportunities. This information
enables individuals to make a fully informed choice
regarding whether to pursue an employment outcome through
the VR program or homemaker and other uncompensated
outcomes through other sources.

We believe the definition of “employment outcome” in
final §361.5(c) (15) ensures that the VR program promotes

maximum opportunities for individuals with disabilities,
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particularly those with significant disabilities, to pursue
competitive integrated employment or supported employment
options. Individuals with disabilities can achieve
competitive integrated employment or supported employment
if given appropriate services and supports and, therefore,
should be informed that they are not limited to pursuing
uncompensated outcomes no matter how significant their
disabilities. ©Nevertheless, we recognize that some
individuals will choose to pursue such outcomes. These
final regulations require each DSU to preserve individual
choice by referring any individual who decides to pursue
uncompensated outcomes, or any other outcome that does not
meet the definition of an “employment outcome” in final
§361.5(c) (15), to other appropriate resources for
assistance.

Changes: None.

Legitimacy of Homemaker Outcomes

Comments: Some commenters stated that the definition of
“employment outcome” in proposed §361.5(c) (15) does not
recognize the legitimacy of homemaker occupations and
devalues the work performed by homemakers. Some commenters
stated that homemaker outcomes provide economic value for

the individual or family, though the individual does not
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receive direct wages. Others suggested that homemaker
outcomes allow the individual to care for other family
members who are disabled and who would otherwise be
institutionalized.

Discussion: We agree with the commenters that homemakers

perform work that has an economic value for themselves and
others in the home. For example, by caring for themselves
and the home, homemakers can enable other members of the
household to work outside the home and earn an income. 1In
addition, homemakers may care for persons with disabilities
in the household, thus helping them to remain in their
homes, rather than to reside in institutional settings.
Therefore, we emphasize that nothing in these final
regulations is intended to alter the fact that homemaker
outcomes serve as a legitimate and valued option for people
with disabilities. The Secretary does not devalue the
dignity or the worth of the individuals who perform this
work through this regulatory action. Rather, the
definition of “employment outcome” in final §361.5(c) (15),
focuses the VR program on its statutory purpose, as set
forth in section 100 (a) (2) (B)--giving persons with
disabilities, including those with significant or the most

significant disabilities, the opportunity to work in
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competitive integrated employment and to achieve economic
self-sufficiency.
Changes: None.

Availability of Services

Comments: Several commenters who opposed the definition of
“employment outcome” in proposed §$361.5(c) (15) stated that
the services provided to individuals pursuing homemaker
outcomes through the VR program provide a bridge, gateway,
or stepping stone to competitive integrated employment.
Many of those commenters stated that services such as
Braille training, assistive technology, mobility training,
and other home management services are essential to the
ability of individuals who are blind and visually impaired
to prepare for employment. Many commenters expressed the
concern that without homemaker services, many individuals,
especially those who are blind and visually impaired, will
be unable to function, and either be shut in their homes or
forced to live in a care facility. Finally, some
commenters stated that the loss of homemaker services could
result in low self-esteem, the loss of independence,
physical disease, and depression among individuals who are

blind and visually impaired.
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Discussion: We strongly agree that Braille training,

assistive technology, and mobility training are critical to
the independence of individuals who are blind and visually
impaired, and help to build the foundation on which they
can successfully pursue gainful employment. In addition,
we recognize that these services can enable individuals who
are blind and visually impaired to increase their
confidence, as well as their physical and psychological
well-being. Most importantly, these services always have
been, and continue to be, available to individuals with
disabilities under an individualized plan for employment
pursuant to section 103 (a) of the Act and final $361.48(b),
so long as the individuals are pursuing an employment
outcome under final §361.5(c) (15), specifically competitive
integrated employment or supported employment. To the
extent such individuals do not wish to do so, these same
services are, and always have been, available under the
independent living programs authorized by title VII of the
Act.

We understand, from anecdotal evidence, that it has
been the practice of some DSUs to provide individuals who
are newly blind or experiencing significant vision loss

with services designed to help them attain homemaker
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outcomes, with the expectation that the individuals will
return to the VR program when they are ready to pursue
additional training and the achievement of an employment
outcome. However, DSUs must provide the vocational
counseling and guidance to help individuals pursue an
employment outcome consistent with competitive integrated
employment, as required by section 102 (b) (4) of the Act, as
amended by WIOA, and final $361.46(a) (1) at the outset or
refer individuals to the independent living programs under
final §361.37 depending on their individual goals. DSUs
are encouraged to deliver services such as Braille and
mobility training throughout the vocational rehabilitation
process, in combination with the other education, training,
and equipment needed to achieve the identified employment
goal. In this way, DSUs can more effectively engage
individuals in the VR program and better assist them to
achieve the ultimate goal of competitive integrated
employment or supported employment.

Changes: None.

Disproportionate Impact

Comments: Many commenters stated that the change in the
definition of “employment outcome” in proposed

§361.5(c) (15) will have a disproportionate impact on
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individuals served through the VR program who are blind and
visually impaired. A few commenters requested that we
create an exception for agencies that serve individuals who
are blind if we maintain the definition as proposed.

Discussion: As stated in the preamble to the NPRM, we

believe the definition of “employment outcome” in final
§361.5(c) (15) will have minimal impact on most DSUs in
their administration of the VR program because, nationally,
a steadily decreasing and relatively small number of
individuals exit the program as homemakers or unpaid family
workers. The data reported by DSUs demonstrate that the
majority of DSUs have been placing increased importance and
emphasis in their policies and procedures on competitive
integrated employment and supported employment outcomes,
thereby deemphasizing uncompensated outcomes. This shift
in practice has been the product of the DSUs’ responding to
the changes to the Act since the enactment of WIA in 1998
and reflecting that changing emphasis in their
administration of the VR program.

Nonetheless, we recognize that some DSUs, particularly
those serving individuals who are blind and visually
impaired, report a greater percentage of homemaker outcomes

than others. For example, VR agencies serving individuals
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who are blind and visually impaired reported that 618
individuals obtained homemaker outcomes in FY 2014,
representing 9.8 percent of all employment outcomes for
these agencies. In comparison, all other VR agencies
reported that 2,436 individuals obtained homemaker outcomes
in FY 2014, representing 1.4 percent of all employment
outcomes for these agencies. Consequently, we proposed in
the NPRM a transition period of six months following the
effective date of these final reqgulations to allow DSUs to
complete the VR process for individuals already pursuing
homemaker outcomes under individualized plans for
employment. See the discussion on “Transition Period”
later in this section regarding the comments received on
the proposed transition period.

Neither section 7(11) nor any other provision of the
Act, as amended by WIOA, permits the Secretary to make an
exception when implementing the definition of “employment
outcome” to allow DSUs serving individuals who are blind
and visually impaired to continue assisting individuals to
achieve uncompensated outcomes, such as homemaker outcomes,
when that employment is not consistent with the Act.
Therefore, there is no statutory authority to make the

exception recommended by commenters.
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Changes: None.

Resources for Service Provision

Comments: Several commenters stated that services such as
training in Braille, orientation and mobility training, and
the provision of assistive technology and training in its
use are not available to individuals who are blind and
visually impaired through any other resources, such as
medical insurance and one-stop delivery centers. In
particular, many commenters stated that the OIB program
lacks sufficient resources to serve the individuals who
would no longer be eligible to receive vocational
rehabilitation services as a result of the change in the
definition of “employment outcome” in proposed

§361.5(c) (15), because, to be eligible for the VR program,
an individual must intend to achieve an employment outcome.
A few commenters asked that we request additional funds for
this program. One commenter suggested that we lower the
age of eligibility for services from the OIB program to
allow younger individuals to receive these services.
Additionally, many commenters stated that other independent
living programs and providers lack the funds and qualified
staff needed to provide individuals who are blind and

visually impaired with the complex skills of Braille
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literacy and orientation and mobility. Several commenters
stated that the change in the definition of “employment
outcome” will result in loss of funding needed by community
rehabilitation programs to provide these vital services.

One commenter asked if the Department would create a
separate homemaker program not directly connected to the VR
program. One commenter stated that many DSUs have entered
into long-term contractual arrangements for providing
services to individuals pursuing homemaker outcomes and
requested that we exempt these arrangements from the
application of the new rule. Another commenter requested
that the Client Assistance Program (CAP) and other advocacy
groups conduct outreach to the community of individuals who
are blind and visually impaired who otherwise would have
chosen homemaker outcomes.

Discussion: We recognize that medical insurance and other

one-stop delivery system programs under WIOA typically do
not support training in Braille and mobility or the
provision of assistive technology for individuals who are
blind and visually impaired.

Under final §361.37(b), the circumstances when the DSU
must provide referrals to other programs and service

providers for individuals who choose not to pursue an
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employment outcome under the VR program has been expanded.
Similarly, final §361.43(d) expands the requirement for the
referral of individuals found ineligible for vocational
rehabilitation services, or determined ineligible
subsequent to the receipt of such services, to include
appropriate State, Federal, and local programs, and
community service providers (e.g., the SILS program, OIB
program, CILs, and programs for the aging) better suited to
meet their needs.

Those programs designed to meet the needs of
individuals who choose to pursue homemaker outcomes include
the OIB program, the only program authorized under title
VII of the Act, as amended by WIOA, which remains under the
administration of the Department. There is no authority,
in either title I or VII, to permit DSUs to use VR program
funds to provide OIB program services in order to alleviate
any deficiencies in OIB funding, which may result from an
increase in the number of individuals seeking services from
the OIB program following the change in the employment
outcome definition for purposes of the VR program.

However, the Administration has requested a $2.0 million
increase over the 2016 level for the OIB program in the

fiscal year 2017 President’s Budget to assist States in
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meeting an anticipated increase in the demand for OIB
services. The Department will consider increases in the
demand for OIB program services resulting from this rule
change in future budget requests.

We recognize that some CIL staff may not possess the
skills necessary to provide individuals who are blind and
visually impaired the specialized training and services
that will enable them to remain in their homes and care for
themselves, such as training in Braille and orientation and
mobility. Therefore, we strongly encourage DSUs to
strengthen their relationships with the CILs in their
States by providing training and technical assistance
necessary to build the capacity of the staff that will
afford them the option to deliver these services in
accordance with the State Plan for Independent Living
developed in the State. The Department will support these
efforts through technical assistance in collaboration with
the Department of Health and Human Services, which is now
responsible for the administration of the Centers for
Independent Living program under title VII of the Act, as
amended by WIOA.

We disagree that the change in the definition

necessarily will result in a loss of funding for community
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rehabilitation programs to provide homemaker services.
Although DSUs may no longer use VR program funds to
purchase these services from community providers, they may
use other program funds to do so, such as those for the OIB
programs.

In response to the comment requesting an exemption for
existing contractual relationships between the DSUs and
other entities to assist individuals with disabilities to
achieve outcomes in uncompensated employment, once final
§361.5(c) (15) takes effect a DSU cannot contract with
another entity to assist an individual with a disability to
achieve an uncompensated outcome, such as homemaker or
unpaid family worker. There is no statutory authority that
would permit an exemption to the prohibition. However, as

discussed in more detail in the Transition Period section,

DSUs are able to use VR program funds to continue to engage
in contractual arrangements for providing services to
individuals with disabilities who are already in the
process of pursuing homemaker and other uncompensated
employment outcomes under individualized plans for
employment approved prior to the effective date of these

final regulations.
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While we understand the concern raised by the
commenter who requested a lower eligibility age for the OIB
program, title VII of the Act, as amended by WIOA, retains
the eligible age of 55 for OIB program services in the
statute; therefore, the Department is not authorized to
change the age of eligibility. Nor does the Act, as
amended by WIOA, authorize the creation of a homemaker
program separate from the VR program.

While we appreciate the commenter’s recommendation
that the CAP should provide outreach services to
individuals affected by the implementation of the revised
definition of “employment outcome,” section 112 of the Act
requires, as it always has, the CAP to provide information
and advocacy services to individuals who are applicants or
consumers of the VR program or any other program under the
Act. The CAP may provide information and advocacy services
for those individuals pursuing uncompensated outcomes who
are served by the VR program during the transition period
or served by the OIB or independent living programs after
the transition period. However, no authority exists in
section 112 of the Act to permit the CAP to conduct
outreach to, or to serve, individuals pursuing

uncompensated outcomes under programs not authorized by the
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Act. Although the Department is no longer responsible for
the administration of the CIL and SILS programs, these
programs continue to be authorized under title VII of the
Act, and therefore the CAP can provide assistance to
individuals receiving independent living services.
Changes: None.

Feasibility Studies

Comments: Some commenters recommended that we conduct a
study of homemaker closures to address problems of overuse
and that the definition of “employment outcome” include
strict criteria to prevent overuse.

One commenter asked whether the Department had
conducted a feasibility study to determine if the referral
of individuals from VR to other service providers would
reasonably result in the provision of services.

Discussion: We have not conducted, nor do we intend to

conduct, a study of homemaker closures to address problems
of overuse. A study to ensure DSUs do not overuse
uncompensated outcomes is not necessary because such
outcomes will no longer be permitted under the VR program
once these final regulations take effect and the transition

period ends. For the same reason, we do not believe it
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necessary to change $361.5(c) (15) to prevent the overuse of
homemaker and unpaid family worker outcomes.

However, we intend to monitor State implementation of
the final regulations during our annual review and periodic
on-site monitoring of State VR agencies to ensure that
persons with significant disabilities, including those who
are blind and visually impaired, receive vocational
rehabilitation services in pursuit of competitive
integrated employment or supported employment.
Additionally, we will review the steps DSUs are taking to
ensure that individuals are appropriately referred under
final §S361.37(b) and 361.43(d), to other Federal, State,
and local programs and providers (e.g., the SILS program,
OIB program, CILs, and programs for the aging) that are
better able to meet the needs of individuals with
disabilities who desire to receive homemaker services. If
needed, the Department will consider providing technical
assistance to DSUs to enable them to build better
relationships with these other entities to increase the
potential for successful referrals.

Changes: None.

Transition Period

123



Comments: A few commenters supported the Department’s
proposed transition period of six months following the
effective date of the final regulations, during which DSUs
would finish providing vocational rehabilitation services
to, and close the service records of, individuals pursuing
uncompensated outcomes, such as homemakers and unpaid
family workers, through individualized plans for employment
that were approved prior to the effective date.

Some commenters stated that six months would not be
long enough to finish providing services and close these
service records or to develop relationships with providers
of independent living services to which the DSUs could
refer these individuals. Of these commenters, some
recommended that the Department extend the proposed
transition period to 12 months following the effective date
of the final regulations, while some others recommended 18
or 24 months.

However, most commenters who commented on the proposed
transition period recommended that we adopt a flexible
period that DSUs would determine case by case, taking into
account the needs of the individual. Finally, one
commenter recommended that we permit DSUs to provide

vocational rehabilitation services to individuals with the
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goal of homemaker on their individualized plans for
employment without regard to the duration of the services,
but that we not allow DSUs to implement new individualized
plans for employment with the goal of homemaker following
the effective date of the final regulations.

Discussion: To permit DSUs to develop individualized plans

for employment that include uncompensated employment goals,
such as those of homemakers and unpaid family workers,
after the effective date of these final regulations would
be inconsistent with the Act, as amended by WIOA. Section
102 (b) (4) of the Act, as amended by WIOA, and final
§361.46(a), require all individualized plans for employment
developed under the Act to include employment goals
consistent with the general goal of competitive integrated
employment.

However, we do agree with commenters that DSUs may
need longer than six months following the effective date to
finish providing services to some individuals who are
already pursuing homemaker or other uncompensated outcomes
on individualized plans for employment that were developed
and executed prior to the effective date. Data obtained
through the RSA-911 case service report show that, on

average, individuals with disabilities take approximately

125



24 months to complete the vocational rehabilitation process
from the time they apply for services until their service
records are closed. These data also demonstrate that
individuals who are 55 years and older and blind take
approximately 21.5 months to complete the vocational
rehabilitation process from the time that they apply for
services.

Therefore, the Secretary has concluded that DSUs may
continue to provide services to individuals with
uncompensated employment goals on their individualized
plans for employment that were approved prior to the
effective date of the final regulations through June 30,
2017, unless a longer period of time is required based on
the needs of the individual, as documented in the
individual’s service record.

The Secretary believes that DSUs can finish providing
services to, and close the service records of, most
individuals pursuing homemaker and other uncompensated
outcomes during this transition period. However, a DSU can
determine on a case-by-case basis, taking into
consideration the unique needs of each individual, that the
DSU cannot complete the provision of services within that

time frame and, therefore, may continue the services until
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the individual no longer needs them. For example, services
may be interrupted and, consequently, the DSU cannot
complete the services prior to June 30, 2017. For this and
other reasons, the DSU may extend the provision of services
beyond June 30, 2017, until they are completed and the
individual’s service record is closed.

By extending the transition period, DSUs will have
sufficient time to develop and strengthen their
relationships with other governmental and nonprofit
providers of independent living services so that DSUs may
make appropriate referrals to these providers and
individuals with disabilities can receive the services they
need to maintain their homes and independence. The
Department plans to provide guidance and technical
assistance to: (1) facilitate the transition to the new
definition of employment outcome; and (2) minimize the
potential disruption of services to VR program consumers
currently receiving services and who do not have a
competitive integrated employment or supported employment
goal reflected in their individualized plan for employment.

Finally, all participants who exit the VR program
after July 1, 2016, including those exiting in

uncompensated employment, such as homemakers and unpaid
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family workers, must be included in the calculations of the
performance accountability measures established in section
116 (b) (2) (A) (1) of title I of WIOA and explained more fully
in the joint performance information collection request.
The performance accountability requirements of section 116
of WIOA take effect July 1, 2016.

Changes: We have included a note in final §361.5(c) (15)
allowing for a transition period to permit a DSU to
continue services to individuals with uncompensated
employment goals on their approved individualized plans for
employment prior to the effective date of the final
regulations until June 30, 2017, unless a longer period of
time is required based on the needs of the individual with
the disability.

Extended Services (§361.5(c) (19))

Comments: A few commenters were concerned that the
provision of extended services to youth with the most
significant disabilities will cause an undue hardship for
some DSUs. A few other commenters understood the proposed
changes to mean that the DSUs were responsible for funding
all individuals in extended services even after the

individual transitions from the DSU for support.
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Discussion: Final §361.5(c) (19) (iv) specifies that

“extended services” are those services provided to
individuals with the most significant disabilities, which
may include youth with the most significant disabilities,
by a State agency, a private nonprofit organization,
employer, or any other appropriate resource once an
individual has concluded support services from the DSU.
The definition of “extended services” in final
§361.5(c) (19) (v) specifies that the DSU provides extended
services only to “youth with the most significant
disabilities” for a period not to exceed four years or
until such time as a youth reaches the age of 25 and no
longer meets the definition of a “youth with a disability”
under final §361.5(c) (58). For further information on the
provision of extended services in accordance with final

§§363.4 and 363.22, see the Analysis of Comments and

Changes section for the Supported Employment Program in 34
CFR part 363.
Changes: None

Indian; American Indian; Indian American; Indian Tribe

(8§361.5(c) (25))

Comments: Many commenters disagreed with expanding the

definition of “Indian tribe” to make tribal organizations
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eligible for AIVRS grants. Most of these commenters
requested that we establish policies that give tribal
governments the authority to designate those tribal
organizations or entities acting on their behalf as
applicants or recipients of AIVRS funding.

Discussion: We provide a detailed analysis of these

comments in a separate regulatory action implementing the
amendments made by WIOA to miscellaneous programs under the
Act, including the AIVRS program, published elsewhere in

this issue of the Federal Register.

Changes: None.

Informed Choice

Comments: Some commenters requested that we define
“informed choice.”

Discussion: We disagree with the recommendation to define

“informed choice” in final $361.5(c). Section 102 (d) of
the Act and final §361.52 fully describe the critical
aspects of informed choice in the context of the VR program
and reflect the statutory emphasis that individuals
participating in the VR program must be able to exercise
informed choice throughout the entire rehabilitation
process.

Changes: None.
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Supported Employment Definitions

Comments: We received comments on the definitions of
“supported employment” and “supported employment services”
in proposed §§361.5(c) (53) and 361.5(c) (54), respectively,
concerning the short-term basis period, transitional
employment, and the duration of supported employment
services.

Discussion: We discuss these comments later in the

Analysis of Comments and Changes section for the Supported

Employment Program in final 34 CFR part 363.

Transition-Related Definitions

Comments: We received comments on definitions pertaining
to the transition of students and youth with disabilities
from school to postsecondary education and employment,
including “pre-employment transition services,” “student

7

with a disability,” “transition services,” and “youth with
a disability.”

Discussion: We discuss these comments in section B later

in this Analysis of Comments and Changes section of the

preamble.

Submission, Approval, and Disapproval of the State Plan

(§361.10)
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Content and Submission of the VR Services Portion of the

Unified and Combined State Plan

Comments: Apart from public comments received on the joint
regulations proposed by the U.S. Departments of Labor and
Education implementing jointly administered requirements
for the Unified or Combined State Plan, we received
comments on proposed §361.10 pertaining to the VR services
portion of the Unified or Combined State Plan. Many
commenters expressed support for the revised State Plan
requirements and process as described in the proposed joint
regulations, noting the regulations promote an opportunity
for collaboration across the workforce development system.
Additionally, these commenters requested technical
assistance and guidance to clarify the State Plan process.
One commenter requested that we clarify the meaning of
“"The VR services portion of the State Plan” and asked
whether this is in fact a separate program-specific
component of the Unified or Combined State Plan. This
commenter previously submitted a Unified State Plan in
which the vocational rehabilitation components of the plan
were interspersed throughout the overall plan. One
commenter asked whether the proposed joint regulation in 34

CFR 676.130(f), which requires the RSA Commissioner to
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approve the VR services portion of the Unified or Combined
State Plan before the Secretaries of Labor and Education
approve the Unified or Combined State Plans, means that
DSUs will have separate timelines for the submission of the
VR program-specific components of the plan.

Discussion: We appreciate the commenters’ support, as well

as the requests for clarifications. Final §361.10
implements section 101 (a) (1) of the Act, as amended by
WIOA, which requires a State to submit a Unified or
Combined State Plan under section 102 or section 103,
respectively, of title I of WIOA, in order to receive
funding under the VR program. The Unified or Combined
State Plan must contain a VR services portion. Section
101 (a) (1) of the Act, as amended by WIOA, and final
§361.10(a) require the VR services portion of the Unified
or Combined State Plan to contain all State Plan
requirements under section 101 (a) of the Act. Prior to the
enactment of WIOA, DSUs submitted a stand-alone State Plan
directly to the Department. Under WIOA, the VR services
portion will be submitted as part of the Unified or
Combined State Plans by the State to the Secretary of the
U.S. Department of Labor, who will distribute the plans to

the other Federal agencies responsible for their review and
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approval, including the Department of Education with
respect to the review and approval of the VR services
portion of the plans.

The “Required Elements for Submission of the Unified
or Combined State Plan and Plan Modifications Under the

(4

Workforce Innovation and Opportunity Act,” recently
approved by the Office of Management and Budget under
control number 1205-0522, presents the VR services portion
of the Unified or Combined State Plan as a distinct
component of the plan. The timelines for submission of the
Unified or Combined State Plan, and, hence, the VR services
portion of that plan, are governed by sections 102 and 103

of title I of WIOA, and the joint final regulations

published elsewhere in this issue of the Federal Register.

Thus, there is no statutory authority to establish a
separate timeline or date for the submission of the VR
services portion of the plan, despite the fact that the
Commissioner must approve the VR services portion before
the Secretaries of Labor and Education approve the
remainder of the plans.

Changes: None.

Alignment of Program and Fiscal Years
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Comments: Many commenters were interested in how the new
timelines for the submission and modification of the
Unified and Combined State Plans will be aligned with the
specific requirements of the VR services portion of the
Unified or Combined State Plan, including reporting
requirements, performance levels, and the difference
between the start of the program year on July 1 for the
purposes of requirements under title I of WIOA versus the
start of the Federal fiscal year on October 1 when the VR
program formula grants are issued in accordance with the
Act. A few commenters supported the alignment of the
program years under the Unified and Combined State Plans
among all core programs in the workforce development
system, including the VR program.

Discussion: While we understand the concern expressed by

commenters regarding the potential confusion caused by
differences between the VR program’s fiscal year and the
other core programs’ program year, section 110 (a) (2) (A) of
the Act, which specifies the manner in which VR program
allotments are to be made, was not amended by WIOA.
Moreover, section 111 (a) (1) of the Act, which also remained
unchanged by WIOA, requires that payments are made to

States on a Federal fiscal year basis. This provision is
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consistent with section 101 (a) (1), which requires States to
submit a VR services portion of a Unified or Combined State
Plan to receive funding “for a fiscal year.” Finally,
section 101 (a) (10) of the Act, as amended by WIOA, requires
the DSU to submit certain data to demonstrate the annual
performance of the VR program, within the same fiscal year
in which the VR program operates. For these reasons, there
is no statutory authority to change the period for making
allotments to the States from the fiscal year beginning on
October 1 to the program year used under title I of WIOA,
which is July 1 of each year for most core programs.

In order to align the VR program with the other core
programs to the extent practicable, DSUs must submit the VR
services portion of the Unified or Combined State Plan and
report the data required under final §361.40 in a manner
consistent with the jointly administered requirements set
forth in the joint regulations governing Unified or
Combined State Plan requirements published elsewhere in

this issue of the Federal Register. However, States will

continue to receive VR program allotments and report fiscal
data through the Financial Status Report (SF-425) in
accordance with the Federal fiscal year.

Changes: None.
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Other Comments

Comments: Several commenters were uncertain about the
application of common performance measures and asked
whether combined partners under a Combined State Plan would
be held to the new performance standards as well. One
commenter asked whether, when there is more than one DSU in
the State, DSUs serving individuals who are blind will have
separate performance levels from DSUs serving individuals
with all other disabilities. Another commenter suggested
that Unified or Combined State Plans be posted
electronically to a Web site that the public could easily
access.

We also received comments regarding the determination
of eligibility for individuals with autism and on the
significance of disability.

Discussion: The Departments of Education and Labor address

these comments in the Analysis of Comments and Changes

section of the joint final regulations implementing the
jointly administered requirements for the submission of a
Unified or Combined State Plan under sections 102, and 103
of title I of WIOA and the performance accountability
system under section 116 of title I of WIOA, published

elsewhere in this issue of the Federal Register, because
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they apply to all core programs in the workforce
development system, not just the VR program.

We address the comments regarding the determination of
eligibility for individuals with autism and the

significance of disability in the Assessment for

Determining Eligibility and Priority for Services (§361.42)

section of this preamble.
Changes: None.

Requirements for a State Rehabilitation Council (§361.17)

Establishment of a State Rehabilitation Council

Comments: One commenter suggested the word “if” be removed
from the introductory paragraph in §361.17. This commenter
suggested that all States are required to have a State
Rehabilitation Council (SRC or Council).

Discussion: Section 101 (a) (21) of the Act, which remained

unchanged by WIOA, and final §361.16 permit States to
establish either an independent State commission or an SRC.
Therefore, there is no statutory authority to mandate that
States establish a Council, rather than an independent
commission. For this reason, we have not revised the
introductory paragraph in final §361.17 as the commenter
recommended, because it is consistent with the statute.

However, the Act does not prohibit a State from
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establishing both an independent commission and a SRC if it
chooses to do so.
Changes: None.

Additional Members

Comments: Some commenters requested that we require in
§361.17 (b) that the SRC include additional members, such as
a representative of the State’s Council on Developmental
Disabilities, entities carrying out programs under the
Assistive Technology Act of 1998 in the State, and groups
of, or representing, individuals with intellectual and
developmental disabilities.

Discussion: Section 105(b) (1) of the Act, as amended by

WIOA, made only one amendment to the composition
requirements of the SRC related to the representation of
the AIVRS projects in the State on the SRC. The Act, as
amended by WIOA, did not alter the composition requirements
in any other way. As a result, there is no statutory basis
to require additional representatives from other State
entities. However, the Act, as amended by WIOA, does not
prohibit a State from electing to add more members to its
SRC if it determines this is appropriate.

Changes: None.

Terms of Appointment
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Comments: One commenter suggested that we amend the
requirements related to terms of appointment in §361.17 (e)
to allow SRC members who were appointed to fill a vacancy
and serve the remainder of their predecessor’s term to be
appointed to two additional consecutive full terms.

Discussion: WIOA did not amend section 105(b) (6) of the

Act or change the requirements governing terms of
appointment; therefore, there is no statutory authority to
amend these requirements in final §361.17(e). The
Department has interpreted these requirements to permit an
SRC member who completed the term of a vacating member to
be appointed for only one additional consecutive full term
of three years.

This long-standing Department interpretation is
consistent with section 105(b) (6) of the Act, which limits
a term to no more than three years; however, there is no
requirement that each member be appointed for a three-year
term. Under section 105(b) (6) (A) (1) of the Act, an
individual who is appointed to complete a predecessor’s
unfinished term is appointed for the remainder of that
term. This appointment constitutes one full term for that
individual. Section 105(b) (6) (B) of the Act prohibits an

individual from serving more than two consecutive full
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terms. Therefore, if an individual is appointed to
complete one year remaining of a predecessor’s term and is
then reappointed for a second full three-year term, this
individual has served two full terms even though the total
number of years served is four.

Changes: None.

Coordination with One-Stop Centers

Comments: None.

Discussion: Section 105(c) (8) of the Act and final

§361.17(h)) (8) permit the SRC to perform functions in
addition to those specifically authorized in the Act and
final regulations so long as they are comparable to the
specified functions. To support the alignment of the VR
program with the workforce development system as emphasized
throughout the Act and these final regulations, we clarify
that SRCs may coordinate and establish working
relationships with one-stop centers. This coordination is
comparable to the coordination with SILCs and CILs required
under section 105(c) (7) of the Act and final §361.17(h) (7).
Changes: None.

Comprehensive System of Personnel Development (§361.18)

Data Report for Comprehensive System of Personnel

Development (§361.18(a))
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Comments: One commenter recommended revisions to proposed
§361.18(a) regarding the submission of data on the
comprehensive system of personnel development (CSPD) in the
vocational rehabilitation services portion of the Unified
or Combined State Plan to reduce burden on DSUs.
Specifically, the commenter recommended that DSUs be
required to submit information about the vocational
rehabilitation personnel via pre-print assurances, rather
than descriptions, and be required to submit aggregated
data, rather than disaggregated data.

Discussion: WIOA made only technical changes to section

101 (a) (7) (A) of the Act, none of which increased the
reporting that had been required of DSUs for nearly 20
years. While we are sensitive to the burden imposed by
reporting requirements, there is no statutory basis for the
Department to make the changes suggested by the commenter.
Section 101 (a) (7) (A) of the Act, as amended by WIOA,
explicitly mandates that DSUs provide the requisite
information in a descriptive format and the data in a
disaggregated format.

Changes: None.

Applicability of Education, and Experiential Requirements

to Rehabilitation Counselors (§361.18(c) (1))

142



Comments: We received many comments regarding proposed
§361.18(c) (1) (ii), which requires DSUs to establish, as
part of a CSPD, personnel standards for rehabilitation
professionals and paraprofessionals that include
educational and experiential requirements. Most of these
commenters opposed applying this provision to vocational
rehabilitation counselors, and many of these commenters
stressed the importance of maintaining the education and
experience requirement under prior §361.18(c) (1) (i) for
vocational rehabilitation counselors. Specifically, these
commenters stated that vocational rehabilitation counselors
should be required to meet a national or State-approved or
recognized certification, licensing, registration, or other
comparable requirements for the area in which such
personnel are providing vocational rehabilitation services.
These commenters strongly urged the Department to require
that vocational rehabilitation counselors meet that higher
standard.

Similarly, many commenters urged that the training and
education received in a master’s degree program in
rehabilitation counseling relate in a necessary, direct,
and practical way to the work vocational rehabilitation

counselors do each day. These commenters asserted that
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rehabilitation counseling is a professional career that
requires extensive knowledge in a very broad arena. In
addition, several commenters stressed that the educational
requirements applied to vocational rehabilitation
counselors must be sufficient to ensure that they have the
following knowledge: medical and psychological aspects of
disability, counseling and guidance strategies, vocational
assessment, person-centered planning, cultural competency,
career services, and building relationships with businesses
who would like to hire or retain individuals with
disabilities. These commenters maintained that all of
these skills are available to individuals pursuing a
master’s degree in a program accredited by the Council on
Rehabilitation Education.

Several commenters maintained that section
101 (a) (7) (B) (1i) of the Act, as amended by WIOA, and
proposed §361.18(c) (1) (ii), which set education and
experience requirements of a baccalaureate degree in an
additional field of study such as business administration,
human resources, and economics, do not apply to vocational
rehabilitation counselors. These commenters strongly
believe that since a national certification exists for

certified rehabilitation counselors this provision is
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inapplicable for vocational rehabilitation counselors.

Some commenters stated that because there was no
legislative report accompanying WIOA, the Department cannot
be certain that Congress intended that the lower education
and experience requirements in section 101 (a) (7) (B) (ii) of
the Act, as amended by WIOA, apply to vocational
rehabilitation counselors. One commenter stated that
including a business degree in the credentials required for
vocational rehabilitation personnel, with respect to
qualified vocational rehabilitation counselors, was
intended to be supplemental to a Master’s degree in
rehabilitation counseling and does not supplant the highest
standard in the State, which in many States is the master's
degree in rehabilitation counseling. Another commenter
stated that since individuals with less experience could be
paid less, they potentially could make up a larger portion
of the DSU staff. If done correctly, the commenter stated
that this could be a great opportunity to add individuals
with business and marketing backgrounds to the DSU staff.
This could also potentially help reduce caseloads, since
recipients who need assistance only with placement could go
straight to the marketing/business staff. Some commenters

observed that the new requirements appear to be based on an
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assumption that a counselor should be able to work with
both consumers and employers, as opposed to a team approach
where experts in counseling work with consumers and
business experts work with employers.

One commenter supported the education and experience
requirements in proposed §361.18(c) (1) (ii) because of the
heightened emphasis on employer engagement and competitive
integrated employment outcomes. This commenter stated that
the proposed changes will provide an opportunity for DSUs
to adjust the level of expertise and commitment of its
personnel. The commenter also stated that establishing
these educational requirements and work experiences will
ensure that program participants are receiving quality
services.

Discussion: We appreciate the many comments we received

regarding CSPD and the changes proposed in
§361.18(c) (1) (ii). We appreciate the fact that CSPD is an
important issue for DSUs and their personnel and that it
represents a cornerstone of the VR program, ensuring that
individuals with disabilities receive services from staff
who are qualified to meet their individual needs.

As stated in the NPRM, proposed §361.18(c) (1) (ii)

mirrors section 101 (a) (7) (B) (ii) of the Act, as amended by
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WIOA, with regard to minimum education and experience
requirements for vocational rehabilitation personnel. 1In
so doing, §361.18(c) (1) (1), both proposed and final: (1)
retains language in prior §361.18(c) (1) (1) regarding
national and State-approved certification and licensure
requirements since this requirement remained unchanged by
WIOA; (2) incorporates new educational and experiential
requirements in proposed §361.18(c) (1) (ii) that range from
a baccalaureate degree with at least one year of relevant
experience to a master’s or doctoral degree; and (3)
deletes the requirement in prior §361.18(c) (1) (ii) that
DSUs must re-train staff who do not meet their established
personnel standards.

We agree with commenters that the higher standard in
section 101 (a) (7) (B) (i) of the Act and final
§361.18(c) (1) (1), which had been the only personnel
standard for vocational rehabilitation personnel prior to
the enactment of WIOA, has served a critical role in
ensuring that well-qualified staff are available to provide
vocational rehabilitation services to individuals with
disabilities. We understand other lower education or
experience requirements may not prepare DSU staff in the

same manner as a national or State-approved certification
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or licensure for vocational rehabilitation counseling
could. As commenters indicated, programs leading to such
national or State-approved certification or licensure in
vocational rehabilitation provide vocational rehabilitation
counselors with critical knowledge and understanding of
medical and psychological aspects of disability, counseling
and guidance strategies, vocational assessment, person-
centered planning, cultural competency, career services,
and building relationships with businesses who would like
to hire or retain individuals with disabilities. However,
section 101 (a) (7) (B) of the Act, as amended by WIOA,
requires that States establish and maintain personnel
standards, which apply to all vocational rehabilitation
professionals and paraprofessionals employed by the DSU,
including both national or State-approved certification and
licensure requirements in section 101 (a) (7) (B) (1) and the
education and experience requirements in section

101 (a) (7) (B) (1i) . This means that the personnel standards
apply to vocational rehabilitation counselors and all other
vocational rehabilitation professionals and
paraprofessionals. There is nothing in the statute that
limits the higher standard to vocational rehabilitation

counselors. Nor is there any statutory basis to preclude a
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DSU from hiring a vocational rehabilitation counselor who
meets the education and experience requirements of section
101 (a) (7) (B) (1i) but not a national or State-approved
certification or licensure requirement. Final
§361.18(c) (1) is consistent with the Act as amended by
WIOA.

We also agree with the commenters who supported the
proposal, and believe that the new education and experience
requirements set forth in section 101 (a) (7) (B) (ii) of the
Act, as amended by WIOA, and final §361.18(c) (1) (ii) are
beneficial to the VR program and the individuals they
serve.

Changes: None.

Applicability of Standards to Other Personnel

Comments: Some commenters stated that the lower
educational standards might better be applied to other
vocational rehabilitation personnel (e.g., business
relations specialists, placement specialists, etc.). One
commenter said other positions (such as financial officers,
legal counsel, DSU program/division directors, and
policy/regulatory compliance officers) should be subject to
requirements regarding the development of skills and

knowledge and should be required to complete and maintain a
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certain amount of training regarding the provision of
rehabilitation services.

Discussion: Consistent with our interpretation of the CSPD

requirements in a NPRM published pursuant to the 1998
Amendments to the Act, we interpret the Act to require the
DSU establish and implement appropriate, certification-
based standards for all categories of professionals and
paraprofessionals needed to conduct the VR program.
However, in light of the difficulty States may experience
in developing numerous standards at the same time, we would
expect DSUs to give priority to those professions that are
generally considered most critical to the success of the VR
program (65 FR 10619, 10622-10623 (Feb. 28, 2000)). This
requirement under the Act, as amended by WIOA, applies to
all personnel positions listed under the State’s wvocational
rehabilitation classification as it had under WIA. The
specific positions covered under such a classification will
vary from State to State. With respect to financial
officers and legal counsel, States have the discretion to
determine whether they are classified as vocational
rehabilitation professionals or paraprofessionals since
their classification varies between States. In many

States, these positions are not dedicated solely to the DSU
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and its VR program, but rather are more general State
personnel positions. We would agree that program and
division administrators and policy and regulatory
compliance officers for the DSU’s VR program must be
covered by the requirement in final §361.18(c) (1).
Similarly, we would agree that the VR program director or
administrator would be covered by the CSPD requirements of
section 101 (a) (7) (B) because that position would be
considered a vocational rehabilitation professional or
paraprofessional. The Secretary believes that the
individual who oversees vocational rehabilitation
professionals and paraprofessionals should satisfy at least
the minimum education and experience requirements
applicable to all vocational rehabilitation professionals
and paraprofessionals.

We appreciate the comment regarding the personnel
standards and their applicability to vocational
rehabilitation paraprofessionals. Neither the Act nor
these final regulations distinguish between vocational
rehabilitation professionals and paraprofessionals. By the
same token, neither the Act nor these final regulations
define what constitutes a vocational rehabilitation

professional or paraprofessional as opposed to an

151



administrative staff position providing clerical or other
support to rehabilitation personnel.

The distinction among vocational rehabilitation
professionals, paraprofessionals, and administrative (e.g.,
clerical and other support) staff are made at the State
level in accordance with State hiring policies and
procedures. Neither section 101 (a) (7) (B) of the Act, as
amended by WIOA, nor final §$361.18(c) (1) require the DSU to
develop personnel standards for the hiring of staff who are
not classified as vocational rehabilitation professionals
or paraprofessionals. However, both the Act and these
final regulations require a DSU to develop personnel
standards for the hiring of vocational rehabilitation
professionals and paraprofessionals that are consistent
with the standards set forth in section 101 (a) (7) (B) of the
Act, as amended by WIOA, and final §361.18(c) (1).

As such, if a national or State-approved standard--or,
in the absence of such standards, other comparable
requirements (e.g., State personnel standards)--exists for
such paraprofessional this should be the standard for such
personnel. However, if no such standard exists or the DSU
is unable to hire staff that meet such standard, then the

DSU must, under final §361.18(c) (1) (ii), hire vocational
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rehabilitation paraprofessionals who meet standards
consistent with the education and experience levels
established in the Act and these final regulations.
Changes: None.

De-Professionalization and Diminution of Vocational

Rehabilitation Personnel

Comments: Several commenters stated that the proposed
education and experience requirements seemingly discount
the role and impact of the professional rehabilitation
counselor working with eligible consumers to obtain
competitive integrated employment. Many stated that
proposed §361.18(c) (1) (ii) (A) (1), which permits a
baccalaureate degree plus one year of relevant experience,
serves as a guideline to promote the de-professionalization
of the expertise level associated with rehabilitation
counseling and the professional provision of qualified
services for individuals with disabilities. The commenters
asserted that an individual with a baccalaureate degree,
some related work experience, or volunteer work, is not
equivalent to a master’s degree level graduate who is a
qualified counselor licensed to practice counseling.
Further, at least one commenter expressed concern that

the flexibility offered by the new education and experience
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requirements could lead to the unintended diminution of a
vocational rehabilitation workforce able to meet the needs
of a consumer population with significant disabilities,
which is its major focus, especially as public resources
diminish. The commenter encouraged the Department to work
with DSUs and academic institutions to ensure this
diminution does not occur. The commenter stated that some
of the degrees listed under these personnel standards would
be appropriate for specialized titles such as “business
relations specialists” but may not be appropriate for
vocational rehabilitation counselors.

Discussion: Prior §361.18(c) (1) (ii) permitted DSUs to hire

individuals who did not meet the national or State-approved
standard so long as the agency provided training to enable
the individual to reach that higher standard. While WIOA
deleted the provision that allowed DSUs to hire individuals
at a lower standard so long as additional training was
provided so that the staff person could eventually satisfy
the national or State-approved standard, DSUs under final
§361.18(c) (1) (11) must ensure that individuals who do not
meet the higher standard satisfy certain statutorily-
required minimum standards. Looking at the new

requirements in this way, the new educational and
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experiential requirements merely set minimum hiring
standards, which previously had been left at the DSU’s
discretion. In this manner, we disagree with commenters
that the new provisions of section 101 (a) (7) (B) (ii) of the
Act, as amended by WIOA, and final §361.18(c) (1) (ii)
promote the de-professionalization of the vocational
rehabilitation counselor or the diminution of the knowledge
and skills needed to meet the vocational rehabilitation
needs of individuals with disabilities.

We believe the education and experience requirements
set forth in section 101 (a) (7) (B) (1ii) of the Act, as
amended by WIOA, and final $361.18(c) (1) (ii) enable DSUs to
hire personnel in such a manner that results in an
expansion of qualifications of staff available to provide
vocational rehabilitation services. For example, the new
education and experience requirements could enable DSUs to
expand the number of staff trained to provide certain
services critical to meeting the employment needs of
individuals with disabilities and employers, such as
employment specialists or job placement specialists,
thereby increasing opportunities for employer engagement
and the achievement of competitive integrated employment

outcomes by individuals with disabilities. This broader
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range of acceptable education and experience could lead to
a more diverse workforce in VR agencies.

Looking at the new personnel standard requirements in
this way, they could be viewed as a means of enabling DSUs
to expand the range of qualified personnel available to
provide certain services in-house rather than having to
contract for those services. DSUs could employ sufficient
qualified personnel to work in teams to meet the holistic
needs of the individuals served by the VR program, ranging
from specific disability-related services to employment-
related services. We believe this interpretation is
consistent with the plain meaning of the statutory
requirements in section 101 (a) (7) (B) of the Act, and the
heightened emphasis throughout WIOA on employer engagement
and the achievement of competitive integrated employment
outcomes.

Changes: None.

State Job Classification Minimum Qualifications

Comments: One commenter noted the various degrees listed
(e.g., psychology and business) in section 101 (a) (7) (B) (ii)
of the Act, as amended by WIOA, and proposed
§361.18(c) (1) (11) are not typically seen for the same

position when State governments are developing
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classification minimum qualifications because each of the
degrees provide individuals with different skill sets. The
commenter added that, while a DSU would need personnel with
skill sets from many of the degrees listed, it would be
unreasonable to expect that a single individual would have
expertise in two or more specialized skill sets.

Some commenters stated that the standards in proposed
§361.18(c) (1) should be sufficient for recruitment of
vocational rehabilitation counselors, but that the use of
“and” between proposed §§361.18(c) (1) (i) and
361.18(c) (1) (ii) seems to imply that additional standards
must be used. They expressed concern that requiring at
least one year’s paid or unpaid work in the field would
make it challenging for DSUs to recruit qualified
counselors directly from long-term training programs.

Discussion: We disagree with commenters that the degrees

listed in section 101 (a) (7) (B) (ii) of the Act, as amended
by WIOA, and proposed $361.18(c) (1) (1i) necessarily will
pose problems for the development of minimum qualifications
within State job classification. While we agree that it
would be unreasonable for a single job position to list
each of those degrees as a minimum qualification, it is

reasonable to post various job positions within the
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classification for vocational rehabilitation counselors.
As stated previously, we believe the amendments to WIOA
provide DSUs with an opportunity to employ other personnel,
such as business specialists or job placement specialists,
who could complement the critical work performed by
vocational rehabilitation counselors. In so doing, DSUs
could minimize the need to contract for these services.
While final §361.18(c) (1) (ii) permits DSUs to hire
individuals with a variety of degrees, there is no
requirement or expectation that a vocational rehabilitation
counselor or any other vocational rehabilitation
professional or paraprofessional employed by the DSU be an
expert in more than one area.

The education and experience requirements of section
101 (a) (7) (B) (1i) of the Act apply only in those
circumstances when the DSU is not able to hire vocational
rehabilitation professionals and paraprofessionals who
satisfy a national- or State-approved certification or
licensure standard. Vocational rehabilitation counselors
graduating from long-term training programs would meet a
national or State-approved standard and could be hired in
accordance with personnel standards established under

section 101 (a) (7) (B) (1) of the Act, which does not require
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that the individual satisfy minimum experience
requirements.
Changes: None.

Additional or Substitute Qualifications

Comments: Two commenters recommended revising proposed
§361.18(c) (1) (ii) (B) by inserting a work experience
requirement similar to that required for individuals with a
baccalaureate degree as set forth in proposed
§361.18(c) (1) (1i1) (A) (1) .

Many commenters requested the proposed regulations be
revised to include a new provision in §361.18(c) (1) (ii) to
allow a complement of work experience, in addition to
specialized training or certification through either
advanced higher education or through a legitimately
recognized association that provides specialized training
when working specifically with individuals who possess
unigque barriers to independence and require unique
training, such as individuals who are blind.

Another commenter recommended that proposed
§361.18(c) (1) (1ii) be revised to allow years of experience
to substitute for the identified degree(s) for
paraprofessionals, which could create reasonable

flexibility. A requirement of years of experience, coupled
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with staff development required by the regulations, would
assure that paraprofessionals are highly qualified to
provide appropriate services to individuals with
disabilities.

Discussion: We appreciate the suggestion made by two

commenters adding minimum paid or unpaid work experience
requirements for DSU personnel hired at the master’s or
doctoral level. We also appreciate the many comments
recommending that, in addition to satisfying a national or
State-approved standard, work experience be required for
those personnel who work with individuals with significant
barriers to employment, such as individuals who are blind
or visually-impaired.

While we agree work experience can be valuable,
section 101 (a) (7) (B) sets forth explicit requirements for a
DSU’s personnel standards, including requirements related
to minimum educational and experiential requirements.
Given the explicit nature of these requirements, there is
no statutory basis to require different or additional
personnel standards in final §361.18(c) (1).

Changes: None.
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Interplay Between National or State-approved Certification

or Licensure Standards and Minimal Educational and

Experiential Requirements

Comments: Many commenters requested clarification
regarding the interplay between the requirement that a
State’s CSPD be consistent with a national or State-
approved certification or licensure standard in proposed
§361.18(c) (1) (1) and the minimal educational and
experiential requirements in proposed §361.18(c) (1) (ii).
Most of these commenters did not support the proposed
regulatory language, stating that it is confusing to have
two sets of standards for vocational rehabilitation
personnel. A few commenters questioned whether a DSU may
choose between the two standards, i.e. choose to maintain
the higher standard of §361.18(c) (1) (1) or the lower
standard of §361.18(c) (1) (ii). Similarly, some commenters
requested clarification about whether the DSUs can maintain
their current personnel standards consistent with
applicable national or State-approved or recognized
certification, licensing, or registration requirements.
These commenters were concerned that including lower
standards in the regulations would force DSUs to lower

their standards. Further, some commenters stated that most
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States have a minimum personnel standard that is greater
than what is being proposed and asked whether the DSUs will
have to hire vocational rehabilitation personnel at the
lower educational standard.

Discussion: Contrary to the suggestions made by several

commenters, the personnel standards in section

101 (a) (7) (B) (1) and (ii) are separate and distinct
requirements. Therefore, DSUs may not choose to implement
one and not the other but, rather, must develop both
standards. Under section 101 (a) (7) (B) (1), States must
continue to develop personnel standards that are consistent
with applicable national or State-approved certification or
licensure requirements, as well as develop personnel
standards that satisfy minimum education and experience
requirements. As has always been the case, CSPD standards
do not dictate whom a State may or may not hire. Hiring 1is
solely a State matter. Instead, the CSPD standards simply
set parameters for the standards a State must use in
establishing its hiring procedures. There is nothing in
the Act or these final regulations to preclude a DSU from
continuing to hire wvocational rehabilitation professionals
and paraprofessionals that satisfy the higher standard.

However, in hiring individuals who do not meet a national
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or State-approved certification or licensure standard, DSUs
must hire individuals who meet the educational and
experiential requirements set forth in section

101 (a) (7) (B) (1i) . These individuals must have at least a
baccalaureate degree in a specified field of study plus one
year of relevant experience, or a master’s or doctoral
degree in one of the fields specified.

Further, if a vocational rehabilitation counselor is
hired under the standard set forth in final
§361.18(c) (1) (i) (e.g., a standard consistent with a
national or State-approved standard), that vocational
rehabilitation counselor is not required to meet the
education or experience requirements set forth in final
§361.18(c) (1) (11) as well. There is no requirement that an
individual meet both personnel standards set forth in final
§361.18(c) (1).

Changes: None.

Succession Planning

Comments: One commenter suggested that the CSPD
requirements should address succession planning at the
administrative level. The commenter recommended that the

final regulations be revised to incorporate CSPD
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requirements to address the void in administrative skill
and knowledge created in DSUs by retirements.

Discussion: We agree with the commenter’s concern that

DSUs face a significant loss of knowledge and skills as key
personnel retire. We note that DSUs are required, under
final §361.18(d) (2) (iii), to include succession planning in
their staff development plans when developing personnel
standards and providing on-going training.

Changes: None.

Re-Training of Staff Not Meeting Personnel Standards

Comments: Several commenters expressed serious concerns
about the elimination of the requirement to re-train staff
who are not meeting the DSU's personnel standards for
qualified staff, in prior §361.18(c) (1) (ii).

Discussion: While we appreciate the concern expressed by

commenters regarding the deletion of the regulatory
requirement for the DSU to provide re-training to personnel
who do not meet the DSU’s personnel standards, the
statutory requirement for re-training, which had been
contained in section 101 (a) (7) (B) (ii) of the Act, as
amended by WIA, has been deleted by the amendments made by
WIOA. Despite the deletion of the regulatory requirement,

there is nothing in the Act or these final regulations that
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prohibits a DSU from making the decision to re-train staff
as the agency deems appropriate. However, there is no
statutory basis for the Department to require such re-
training in these final regulations given the specific
deletion of that statutory requirement.

Changes: None.

Standards of Personnel Development - Other Comparable

Requirements (§361.18(c) (1))

Comments: Several commenters recommended that the

(4

Department define “other comparable requirements,” which is
included in the personnel standard in section

101 (a) (7) (B) (1) of the Act and proposed §361.18(c) (1) (i)
and applies if there are no applicable national, State-
approved, or recognized certification, licensing, or
registration requirements. The commenters recommended that
“other comparable requirements” should include competence
in counseling and guidance, knowledge and application of
the medical and psychological aspects of disability,
knowledge and implementation of vocational testing, working
knowledge and integration of labor market data and

disability employment policy, and providing the services

required to develop and implement individualized career
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plans that assist persons with disabilities in successful
employment in a competitive integrated work environment.

Discussion: Section 101 (a) (7) (B) (i) of the Act and final

§361.18(c) (1) (1) require a DSU to develop personnel
standards that are consistent with any national or State-
approved or recognized certification, licensing, or
registration requirements, or, in the absence of these
requirements, other comparable requirements (including
State personnel requirements) that apply to the profession
or discipline in which that category of personnel is
providing vocational rehabilitation services. While we
agree with commenters that “other comparable requirements”
could include any of the areas suggested, we disagree that
the final regulations should define the phrase. This
phrase provides DSUs with maximum flexibility when
developing personnel standards by enabling DSUs to modify
personnel standards as relevant credentials evolve.
Changes: None.

Meaning of “A 21st Century Understanding of the Evolving

Labor Force and the Needs of Individuals with Disabilities”

Comments: Many commenters asked for clarification of what
is meant by a 21st century understanding of the evolving

labor force and the needs of individuals with disabilities,
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as used in section 101 (a) (7) (B) (ii) of the Act, as amended
by WIOA, and in proposed $361.18(c) (2) (ii). Many
commenters stated that the list of examples of relevant
personnel skills in proposed §361.18(c) (2) (ii) either did
not help clarify the meaning or was incomplete. Some
commenters stated that the list represented skills more
oriented to the medical models of the past rather than the
employer focus required today. One commenter asserted that
the congressional intent behind the requirements for a 21st
century understanding included a focus on employment; an
understanding of economic and job market trends, business
management, and operations; and meeting the needs of local
and regional employers.

Many commenters who thought the list of examples was
incomplete suggested additions. Some were suggested
because the commenters stated that customary, but critical,
skills for vocational rehabilitation counselors had been
left out of the list. Some brought a more modern focus to
the traditional topic, refining knowledge of medical and
psychological aspects of disability to include more
employment-focused use of such knowledge to determine

functional limitations and the vocational implications of
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these functional limitations on employment planning and
workplace accommodations.

Other commenters provided lists of skills that
represented areas in which the focus is on greater
knowledge of the world of work, including labor market
trends and various sources of labor market information and
its use in selecting vocational goals and developing
individualized plans for employment. Some commenters
suggested that using information about job requirements,
labor market trends, and other labor market information
would help build relationships with employers through
greater knowledge of their businesses and their employment
requirements and would also help in job development and job
placement efforts.

One group of commenters suggested that a recent U.S.
Government Accountability Office (GAO) study, which
identified gaps in the knowledge of vocational counselors
employed by the U.S. Department of Veterans Affairs, could
serve as a starting point for developing a list of skills
needed for the 21st century vocational rehabilitation
counselor employed by the DSU. Some skills included
familiarity with Bureau of Labor Statistics data, the

Dictionary of Occupational Titles, and the Department of
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Labor’s O*NET occupational system; vocational testing and
assessment; job accommodations; training in the Americans
with Disabilities Act (ADA) and other employment
discrimination laws; vocational implications of various
disabilities, including traumatic brain injury, post-
traumatic stress syndrome, mental illnesses, and autism;
employment plan development; Social Security work
incentives, and the Ticket to Work and Self-Sufficiency
program; and knowledge of disability programs in the State
and local area, including independent living programs.

One commenter suggested that the six areas of
knowledge and skills in proposed §$361.18(c) (2) (ii) could be
used to ensure vocational rehabilitation personnel have a
21st century understanding. The commenter stated the
examples focused on critical knowledge domains and closely
mirror the knowledge domains required for accreditation by
a vocational rehabilitation counseling program. However,
the commenter expressed concern that the process of
evaluating whether candidates have the necessary knowledge
and skills would be insufficient without the assurance that
the candidate graduates from an accredited vocational
rehabilitation counseling program. The commenter

recommended that the Department recognize graduates from
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accredited programs as having the knowledge, skill, and
experience requirements that are necessary to provide high
quality services to individuals with disabilities.

Discussion: We appreciate the many comments and

suggestions we received about the skills and knowledge
essential to ensuring a 21st century understanding of the
evolving labor force and the needs of individuals with
disabilities under section 101 (a) (7) (B) (ii) of the Act, as
amended by WIOA, and in proposed §361.18(c) (2) (ii).
Lacking a widely-accepted definition of the term, we
proposed several examples in the regulations to help
clarify its meaning. Most commenters, however, stated that
the examples in proposed §361.18(c) (2) (ii) were not
sufficient because they did not include a clear focus on
employment or emphasize the use of the most up-to-date
techniques.

In considering what changes to make in the examples,
we first recognized that the requirements for a 21st
century understanding apply to knowledge and skills
relevant to working with both employers and individuals
with disabilities. We also believe that “21st century”
refers to maintaining a cutting edge, state-of-the-art

approach to whatever topic is included in the 1list, not
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merely maintaining activities at traditional, established
levels. These underlying principles governed the review,
selection, and wording of the examples.

We looked at traditional topic areas that are still
necessary for working with individuals with disabilities
and employers, with the intent to add language that
suggests use of contemporary practices or that adds
emphasis on an employment focus. For example, we replaced
the previous language about knowledge of medical and
psychological aspects of disability with language about
knowledge of the functional limitations of various
disabilities and the vocational implications of these
functional limitations for employment.

We considered new approaches to learn about the world
of work, large-scale employer needs (e.g., labor market
trends and occupational shortages), small-scale employer
needs (e.g., specific job requirements, soft skill
requirements), and ways to use information differently to
inform traditional vocational rehabilitation practices
(such as using labor market information to assist in
developing vocational goals and employment plans, while
providing informed choice). We also took into

consideration the GAO report titled “WA Vocational
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Rehabilitation and Employment: Further Performance and
Workload Management Improvements Are Needed” (GAO-14-61)
published January 14, 2014, as well as various lists of
suggested examples provided by national organizations and
endorsed by other commenters. After considering all of the
comments and suggestions received, we have amended the
examples in final §361.18(c) (2) (ii). We clarify that the
term “apprenticeships” as used in 361.18(c) (2) (ii) (D) does
not include Registered Apprenticeships.

In response to commenters asking whether the “21st
century understanding” requirement applies only to
vocational rehabilitation counselors, section 101 (a) (7) (B)
of the Act, as amended by WIOA, and final §361.18(c)
require the DSU to develop personnel standards that apply
to all vocational rehabilitation professionals and
paraprofessionals, not just vocational rehabilitation
counselors. The revised list of examples set forth in
final §361.18(c) (2) (i1) provides a comprehensive, but not
exhaustive, list of skills necessary for achieving
employment outcomes in the 21st century. Because we
realize that States may choose to employ staff in a variety
of positions, the skills listed may be applicable to

various positions in differing ways.
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Finally, as we described earlier in the Applicability

of Education, and Experiential Requirements to

Rehabilitation Counselors (§361.18(c) (1)) section, we agree

with the comment that accredited programs provide
vocational rehabilitation counselors with knowledge and
skills critical to providing vocational rehabilitation
services to individuals with disabilities. However,
section 101 (a) (7) of the Act does not specify that
individuals pursuing employment as vocational
rehabilitation counselors must obtain an undergraduate or a
graduate-level degree in rehabilitation counseling from
accredited programs and final §361.18(c) mirrors the Act in
this respect. 1In addition, we recognize that other DSU
personnel, such as employment specialists and job placement
specialists, serve a critical role in working with
employers and individuals with disabilities. The Secretary
believes all vocational rehabilitation professionals and
paraprofessionals must have the knowledge and skills
necessary to satisfy the “21st century understanding”
requirement.

Changes: We have substantially revised the examples in
final §361.18(c) (2) (i1) to provide a more robust list of

the skills and knowledge needed to meet the needs of
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employers and individuals with disabilities in the evolving
21st century labor market.

Staff Development (§$361.18(d))

Comments: Several commenters requested clarification
regarding proposed §361.18(d) (1) (i), which requires, as
part of the DSU’s system of personnel development, training
implemented in coordination with entities carrying out
State programs under section 4 of the Assistive Technology
Act of 1998 (29 U.S.C. 3003). Some of these commenters
asked whether the purpose of this provision is to require
those entities to provide the training to the DSUs. If so,
the commenters requested that the Department revise
proposed §361.18(d) (1) (1) to make that intent clear. These
commenters also sought clarification on how the training is
to be coordinated with the State’s assistive technology
program. Other commenters thought a Federal “training
fund” source should be made available for the training,
regardless of who provides it. Still other commenters
stated that proposed §361.18(d) (1) (1) should be revised to
require that the DSUs fund the entities carrying out the
State’s assistive technology program to provide this

training.
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Many commenters expressed concerns about insufficient
training funds to meet the training needs of vocational
rehabilitation personnel and requested that the Department
require DSUs to allocate training funds for any required
CSPD training. The commenters were further concerned that
the potential hiring of staff at the baccalaureate or
higher degree in a discipline other than vocational
rehabilitation counseling would increase the need for
training in order to ensure these personnel have solid
knowledge of the VR program. Despite this expected
increased need for training, DSUs will face reduced
financial resources because of the elimination of the In-
Service Training Grant program by WIOA. Therefore, these
commenters were concerned that DSUs would allocate less
funding for staff development training, certification fees,
and other related expenses. One commenter requested that
the Department provide training funds to each DSU to assist
in providing staff development and personnel training in
the areas mandated by WIOA. Still another commenter
recommended that the Department offer regional training
rather than onsite training through its monitoring or

technical assistance process. The commenter said the
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regional trainings could benefit a larger group of
personnel.

A few commenters recommended that proposed $§361.18(d)
be revised to require specific training areas for staff
development. For example, one commenter stated that many
vocational rehabilitation counselors struggle to identify
appropriate service providers for individuals with autism.
The commenter requested further guidance from the
Department on providing vocational rehabilitation services
to this population in order to increase opportunities for
competitive integrated employment.

Another commenter asked the Department to require DSUs
to include in their agency planning and oversight the
substantial involvement of mental health advocates,
including individuals who have personally experienced
mental illness, treatment, and recovery. Similarly,
another commenter recommended that DSUs be required to hire
and train peer service providers experienced in working
with individuals with mental illness who are seeking
vocational rehabilitation services, thereby increasing the
DSU’s effectiveness in serving this population. Still
another commenter recommended that staff development

include caseload management training, including
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implementation standards, measures, techniques, and
strategies.

Another commenter stressed the importance of
coordinating personnel development activities under the Act
and the IDEA. The commenter recommended that State and
local education agencies and DSUs establish memoranda of
understanding on coordinating personnel development
activities. Yet another commenter recommended that
proposed §361.18(d) require staff development to emphasize
the need for evolving skills, including understanding the
evolving labor market, nondiscrimination laws, the medical
and psychosocial aspects of various disabilities, and how
this understanding evolves over time.

Discussion: We appreciate the comments seeking

clarification of the requirement that the DSU’s CSPD must
include assistive technology training for vocational
rehabilitation professionals and paraprofessionals.

Section 101 (a) (7) (A) (v) (I) of the Act was amended slightly
by WIOA, but not in a manner that imposed additional
requirements for this particular training. Therefore,
final §361.18(d) (1) (i) contains only technical changes from
the prior regulation, and there is no statutory basis for

the Department to add new requirements regarding how the
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training should be financed. Section 101 (a) (7) (A) (v) (I) of
the Act, as amended by WIOA, and final §361.18(d) (1) (i)
simply require DSUs to ensure their vocational
rehabilitation professionals and paraprofessionals are
adequately trained. This must include a system for the
continuing education of personnel in rehabilitation
technology, and it must include training implemented in
coordination with the entity carrying out the State’s
assistive technology program. It is within the DSU’s
discretion to determine how and by whom such training will
be provided, so long as the training is adequate.

Further, it is beyond the scope of the Act and these
regulations to mandate that an entity, authorized under a
separate Federal law, such as the Assistive Technology Act
of 1998, perform any action, including providing the
training described here. There is also no separate Federal
program from which money may be given to DSUs to pay for
this training, as in-service training funds were eliminated
from the Act by WIOA. However, the Act does not prohibit
DSUs from using title I VR program funds to provide the
training directly or through a contract with the entity

providing assistive technology services in the State.
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There are many possible sources of training on
assistive technology and several ways in which the DSUs may
coordinate with the State assistive technology program
entity. For example, the DSU may select a trainer with
input from the State’s assistive technology program entity,
or the DSU and the State assistive technology program
entity may jointly train DSU staff. Final §$361.18(d) (1) (i)
provides the DSU with maximum flexibility to coordinate
with the assistive technology program entity in the manner
it deems appropriate.

While we understand the limited financial resources
available to DSUs, there is no authority under the Act to
provide funding to DSUs for any of the trainings required
by section 101 (a) (7) of the Act and final §361.18(d) (1) (i) .
As the commenters noted, WIOA eliminated the In-Service
Training Grant program, which had been used by many DSUs to
provide staff development training. Nonetheless, the Act
has, and continues to, permit DSUs to use title I VR
program funds to provide staff development and training.
Given the availability of VR program funds for this
purpose, we disagree that DSUs necessarily will allocate

fewer resources for this effort.
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Finally, the Department will explore options for
providing staff development trainings on a broader scale,
including regional training.

As section 101 (a) (7) of the Act is specific about the
training areas that may be included for staff development,
there is no statutory basis for imposing additional
training requirements. However, final §361.18(d) (2) is
consistent with the Act in that it gives DSUs maximum
flexibility to use staff development trainings that are
specific to each DSU’s needs. Nevertheless, we understand
the concerns raised by commenters requesting training on
specific topics. We agree that serving individuals with
autism may raise many complex issues, some of which are
addressed in an Institute on Rehabilitation Issues
Monograph on rehabilitation of individuals with autism
spectrum disorders, which may be found at:
http://www.iriforum.org//books.aspx.

While there is statutory authority under section
101 (a) (21) (A) (1) (III) to require DSUs to involve mental
health advocates in the agency’s planning and oversight
activities when the DSU has an independent commission or
council, there is no specific statutory regquirement under

section 101 (a) (7) that DSUs hire mental health peer service
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providers. Moreover, there is no statutory basis under
section 101 (a) (7) (A) (v) of the Act to require caseload
management be included in staff development training.
However, there is nothing to preclude a DSU from doing
these things under §361.18(d) (2) if a need is identified by
the DSU.

Finally, we agree with the commenter regarding the
need for coordinating staff development between DSUs and
State and local education agencies. The Act, as amended by
WIOA, places heightened emphasis on providing vocational
rehabilitation services to students and youth with
disabilities. Although section 101 (a) (7) of the Act does
not require DSUs to enter into memoranda of understanding
with educational agencies, final §361.18(f) continues to
mandate this coordination as it has for many years in prior
regulations. We also agree that staff development should
emphasize the evolving skills needed to provide vocational
rehabilitation services so that individuals with
disabilities may achieve competitive integrated employment
in the evolving 21st century labor market. Only with these
evolving skills will vocational rehabilitation personnel be
able to engage effectively with employers in the evolving

labor market of the 21st century. We believe the staff
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development requirement set forth in final §361.18(d) (1)
and (2) covers these skills needed in the 21st century
evolving labor market.

Changes: None.

Training Based on the Needs of the DSU

Comment : None.

Discussion: After further Departmental review, we have

determined proposed §361.18(d) (2) contained a drafting
error by inadvertently using the word “should” rather than
“must.” The regulation has used the term “must” since
final regulations were published in 1997, with regard to
the specific training areas for staff development. The
specific training areas “must” be based on the needs of the
DSU. Final §361.18(d) (2) reflects the correct wording, and
this change in these final regulations represents no change
in the requirement for DSUs because the provision now reads
as it has since 1997.

Changes: Final §361.18(d) (2) has been changed to require
training areas for staff development be based on the needs
of the DSU, as is true in prior regulations.

Public Participation Requirements (§361.20)

Public Hearings for Changes in an Order of Selection
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Comments: Several commenters supported the changes to the
prior regulations in proposed §361.20 that outline the
requirements for public notice and participation prior to
the adoption of any substantive policies or procedures
governing the provision of vocational rehabilitation
services under the State plan, including substantive
amendments. Proposed §361.20 clarifies through descriptive
examples the distinction between substantive and
administrative changes to VR program rules, policies, and
procedures. While “substantive changes” trigger the
requirement that the designated State agency provide notice
and conduct a public meeting, “administrative changes”
typically do not. These commenters stated that the
proposed regulation clarifies and supports a more rigorous
and open channel of communication between the designated
State agency, the SRC, and community stakeholders.

Nonetheless, several commenters requested further
clarification. One commenter asked if a DSU must conduct a
public meeting every time it opens or closes a priority
category under an order of selection.

Discussion: We appreciate the support for, as well as the

requests for further clarification of, proposed §361.20,

which distinguishes between those substantive changes
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requiring public meetings and those administrative changes
that do not.

Final §361.20(a) (2) (v) states that adopting or
amending policies implementing an order of selection
constitutes a substantive change that requires public
input. However, it is the Department’s long-standing
policy that a DSU need not conduct a public meeting each
time it opens or closes a priority category if doing so is
consistent with the information describing the
implementation of the order of selection in that agency’s
currently approved State Plan (now the VR services portion
of the Unified or Combined State Plan).

By contrast, we believe that closing one or more
priority categories would be a substantive change in the
administration of the VR program, and would consequently
trigger the requirement to conduct a public meeting if such
change represents a departure from the manner in which the
DSU has implemented the order of selection under the
approved State Plan. For example, if a DSU implements an
order of selection and closes one or more priority
categories after one or more years without closing priority

categories, we believe this action would constitute a
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substantive change in the administration of the VR program
and would require a public meeting.
Changes: None.

Public Meetings of the State Rehabilitation Council

Comments: One commenter asserted that meetings of the SRC
should fulfill the requirements of proposed §361.20, since
these are public meetings, and the Council is charged with
the responsibility to review vocational rehabilitation
policies and other substantive changes to the VR program.
The commenter stated that holding public meetings in
addition to the Council’s meetings takes time away from the
central work of the DSU.

Discussion: Under section 101 (a) (16) (A) of the Act and

final §361.20, it is the responsibility of the designated
State agency, not the SRC, to conduct public meetings.
Therefore, the Council’s meetings cannot satisfy, on their
own, the requirement of final §361.20. Likewise, it is the
responsibility of the Council, and not the designated State
agency, to conduct its meetings as required by section 105
of the Act and final $§361.17. We recognize that the
designated State agency works closely with the Council, as
it is required to do, with regard to substantive changes

made to policies and procedures affecting the VR program.
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Therefore, if the designated State agency and the Council
determine it would be expedient and effective to do so,
they may use the regular or special meetings of the Council
as a forum for obtaining input from the Council and the
public on substantive changes in VR program rules,
policies, and procedures. If the designated State agency
chooses to conduct joint meetings in this manner, they must
ensure that all requirements concerning the conduct of
public meetings in final $§361.20 are satisfied. We
emphasize that neither the designated State agency nor the
Council are required to conduct joint meetings for the
purpose of gathering public input on substantive changes to
the administration of the VR program under either final
§§361.17 or 361.20, though both entities may find it
efficient to do so.

Changes: None.

Substantive and Administrative Changes

Comments: A few commenters stated that the distinction
between those changes in DSU rules, policies, and
procedures that require public comment and those that do
not was not clear in the proposed regulation, and requested

further clarification.
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Discussion: With respect to the comments seeking further

clarification and examples of what constitutes a
substantive versus administrative change, the commenters
did not specify what additional clarification was needed,
and so we can provide no further examples. However, the
lists of examples in final §361.20(a) (2) and (a) (3) are not
exhaustive; rather, they illustrate some of the most common
substantive and administrative changes contemplated by
DSUs. We recognize that States may contemplate many more
changes to their rules, policies, and procedures
implementing the VR program than those identified in these
final regulations.

In addition, the Act, as amended by WIOA, and these
final regulations provide significant flexibility to the
States in the manner in which they administer the VR
program and deliver vocational rehabilitation services, and
States may adopt rules, policies, and procedures governing
the administration of the program that best suit their
particular circumstances. As a result, States may adopt
rules, policies, and procedures that vary widely from one
another, and we do not believe that it is practicable to
further clarify, or add to, the examples listed in final

§361.20(a) (2) and (a) (3). While we believe that final

187



§361.20 provides States with the guidance necessary to
determine if a potential change in rules, policies, and
procedures constitutes a substantive change requiring a
public meeting, we encourage States to seek guidance from
the Department about State specific changes.

Changes: None.

Public Comment through Electronic Means

Comments: One commenter asked if publishing policy changes
on a State agency’s Web site and receiving public comment
and input at the Web site constitutes a public meeting.

Discussion: The publication by the DSU of a proposed

change in rules, policies, or procedures governing its
administration of the VR program on a Web site does not
constitute a public meeting under section 101 (a) (16) (A) of
the Act or final §361.20. As used in final $§361.20(a),
which requires public meetings to be held throughout the
State, “public meeting” means a gathering of people in a
physical or virtual (as in the case of videoconferences or
teleconferences) location. Nonetheless, designated State
agencies can use postings on a Web site and other
innovative strategies to gather wvaluable input from

individuals with disabilities, community rehabilitation
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programs, and other stakeholders affected by proposed
changes in rules, policies, or procedures.
Changes: None.

Requirements Related to the Statewide Workforce Development

System (§361.23)

Comments: Apart from comments on the joint regulations
proposed by the Departments of Education and Labor
implementing jointly administered requirements for the one-
stop delivery system, one commenter requested that we
retitle §361.23 to improve the reference to the joint
regulations governing the one-stop delivery system. A
second commenter expressed concern that one-stop centers
cannot meet the needs of individuals who are blind or
visually impaired. The commenter did not provide an
explanation or recommendation on how the regulations could
be revised to address this concern.

Discussion: Final §361.23 provides a cross-reference to

the joint regulations governing the one-stop delivery
system in subpart F of part 361. Therefore, we believe
there is no need to retitle or amend the section further as
suggested by the commenter.

We appreciate the concern regarding the availability

of services at the one-stop centers for individuals who are
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blind or visually-impaired. While we understand that there
have been some issues with respect to accessibility and
availability of services for individuals with significant
disabilities in the past, section 121 (b) (1) (B) (iv) of WIOA
identifies the VR program as a core partner of the
workforce development system. As such, DSUs and other core
partners of the workforce development system are required
to ensure the programmatic and physical accessibility of
the services provided through the one-stop centers. For
further information, see the joint regulations governing
the one-stop delivery system published elsewhere in this

issue of the Federal Register. Furthermore, we strongly

encourage DSUs that serve individuals who are blind or
visually impaired to ensure the needs of these individuals
are met through the one-stop delivery system, as
appropriate, by strengthening their relationships with
other core programs through the memoranda of understanding
required under section 121 of WIOA and the joint
regulations in subpart F. The Secretary believes the
strengthened relationships between the VR program and other
core programs, as well as the delivery of vocational

rehabilitation services directly at the one-stop centers,
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will ensure the needs of individuals who are blind or
visually impaired are met.
Changes: None.

Cooperation and Coordination with Other Entities (§361.24)

General

Comments: Some commenters expressed concerns about the
difficulty in establishing new collaborative relationships,
the lack of or limited fiscal resources necessary to
develop and support collaboration, and mechanisms for
accountability and transparency. One commenter indicated
that collaborative relationships do not currently exist in
their State and that establishing them will require
additional money and will alter the methodology for
developing the State Plan and the statewide needs
assessment.

A few commenters expressed concern that proposed
§361.24 contained limited language regarding the contents
of agreements and the delineation of issues that should be
addressed. For example, a few commenters remarked that
there was no requirement for an agreement between the DSU
and Medicaid, and mental health agencies, for people with
psychiatric disabilities needing long-term employment

supports funded by Medicaid. The commenters suggested that
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cooperative agreements include identification of
individuals needing extended supports, referral mechanisms,
the use of Medicaid funds in providing extended supports,
how funds will be braided between the DSU and agencies with
primary responsibilities to serve individuals with specific
disabilities, and sources and criteria for providers of
extended supports. A similar comment about waivers for
home and community based settings stressed that all parties
must work cooperatively at both the policy and individual
levels; however, the commenter noted that the proposed
regulations merely require there to be an agreement,
without specifying minimum contents of those agreements.

Discussion: We appreciate and understand the concerns

about the difficulty in establishing new collaborative
relationships required under the Act, the lack of or
limited fiscal resources necessary to do so, and mechanisms
for accountability and transparency. However, DSUs have
extensive experience in meeting the requirements under
prior §361.24 for cooperating and coordinating with other
entities, and we believe that this will enable DSUs to
implement the collaboration requirements in the Act as

amended by WIOA.
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We also appreciate the concerns that proposed §361.24
contained limited language regarding the contents of
agreements and the delineation of issues that should be
addressed. While section 101 (a) (11) specifies the content
requirements for only some of the cooperative agreements,
nothing in the Act or final §361.24 precludes DSUs from
including specific content to clarify the responsibility of
collaborating entities through these agreements, and we
strongly encourage DSUs to do so. For example, DSUs may
enter into cooperative agreements with Medicaid and mental
health agencies for people with psychiatric disabilities
needing long-term employment support funded by Medicaid.
Cooperative agreements may include identification of
individuals needing extended supports, referral mechanisms,
the use of Medicaid funds in providing extended support,
how funds will be braided between DSUs and agencies with
primary responsibilities to serve individuals with specific
disabilities, and sources and criteria for providers of
extended services.

Changes: None.

Cooperation and Collaboration with Other Agencies and

Entities
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Comments: Many commenters supported proposed $361.24,
which expanded the entities with whom the DSU must
collaborate and coordinate its activities under the VR
program and several offered additional recommendations.

One commenter especially supported the coordination
with employers. Other commenters supported the requirement
for cooperative agreements with the State Medicaid agency
and the State agency primarily serving people with
intellectual and developmental disabilities; however,
several commenters noted that the State agency responsible
for providing mental health services was not included in
this requirement and recommended its inclusion.

Many commenters strongly recommended that DSUs be
required to enter into formal interagency agreements with
AIVRS grant recipients and with Tribal Education Agencies
(TEAs) located in the State.

One commenter recommended that the assurance in the VR
portion of the Unified or Combined State Plan specify that
the DSU coordinate activities with other State agencies
functioning as an employer network under the Ticket to Work
and Self-Sufficiency Program established under section 1148
of the Social Security Act (42 U.S.C. 1320b-19), and that

the network be expanded to include other agencies acting as
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employer networks. A related comment ingquired whether
there should be a Federal Partnership Plus agreement
instead of individual State agreements.

A few commenters suggested that in the development of
the vocational rehabilitation services portion of the
Unified or Combined State Plan, the Department require the
DSU to collaborate with the lead entity implementing
programs under the Assistive Technology Act of 1998.

Discussion: We appreciate the commenters’ review, support,

and recommendations. Although some commenters recommended
adding the State agencies responsible for providing mental
health services to the required cooperative agreement with
the State Medicaid agency and the State agency serving
individuals with intellectual and developmental
disabilities, section 101 (a) (11) (G) of the Act does not
require such an agreement and, in fact, is very specific
about the entities with which the DSU must develop
interagency agreements. For this reason, there is no
statutory basis for us to require the DSUs to enter into
formal cooperative agreements with the State agencies
responsible for providing mental health services.

However, we agree with commenters that it could be

beneficial to individuals with disabilities to formalize
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coordination of services between the DSUs and the State
agencies providing mental health services. While final
§361.24 (f) does not require a formal cooperative agreement,
as the commenters suggest, there is nothing in the Act or
in this section that prohibits a DSU from entering into a
formal cooperative agreement with the State agencies
providing mental health services. Furthermore, section
101 (a) (11) (K) of the Act, as amended by WIOA, and final
§361.24 (g) stress the importance of the relationship
between the DSU and the State agencies providing mental
health services and requires collaboration between them.
Similarly, while we agree with commenters that
coordination and collaboration between DSUs and entities
holding section 14 (c) certificates under the FLSA and
Tribal Education Agencies could be beneficial for different
reasons and we encourage such coordination and
collaboration, there is no basis under section 101 (a) (11)
of the Act to require this. However, Section 101 (a) (11) (H)
of the Act and final §361.24(d) do require the VR services
portion of the Unified or Combined State Plan to include an
assurance that the State has entered into a formal
cooperative agreement with each AIVRS grant recipient in

the State.
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Additionally, the Department does not have the
authority under section 101 (a) (11) (J) of the Act to expand
the requirement in final §361.24 (i) to include non-State
agencies acting as employer networks. The Act only
requires the DSU to coordinate with State agencies serving
as employment networks under the Ticket to Work program.
While final §361.24 (i) does not impose the requirement on
the DSUs for non-State agencies serving this function,
there is nothing in the Act or these final regulations that
would prohibit a DSU from doing so. Similarly, the statute
does not provide the authority to develop a Federal
Partnership Plus agreement in lieu of individual State
agreements.

Section 101 (a) (11) (I) of the Act and final §361.24 (h)
require an assurance in the VR portion of the Unified or
Combined State Plan that the DSU and the lead agency and
the entity, if any, implementing programs under section 4
of the Assistive Technology Act of 1998 have developed
working relationships and will enter into agreements for
the coordination of their activities, including the
referral of individuals with disabilities to programs and
activities described in that section. However, the Act

does not require that the DSU collaborate with the
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Assistive Technology Act program in developing the VR
portion of the Unified or Combined State Plan. Therefore,
to add this requirement in final §361.24 (h), as
recommended, is not supported by the Act. Also, nothing in
the Act precludes a DSU from seeking input from the
Assistive Technology Act program in the development of the
VR portion of the Unified or Combined State Plan.

Changes: None.

Non-Educational Agencies

Comments: One commenter asked for clarification of non-
educational agencies and requested examples.

Discussion: Section 101 (a) (11) (C) of the Act, as amended

by WIOA, and final §361.24(a) require the DSU to describe
in the VR services portion of the Unified or Combined State
Plan its cooperation with, and use of, a variety of
entities, including non-educational agencies serving out-
of-school youth. 1In response to the commenter, the Act
does not define non-educational agencies. Therefore, the
Act and these final regulations maximize flexibility
because the DSU is not limited to a list that may or may
not be applicable in any given State. However, we believe
that non-educational agencies could include public systems

such as welfare services, foster care, and the juvenile or
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criminal justice systems serving out-of-school youth. Non-
educational agencies also could include those State or
local agencies that administer the youth formula grant
program authorized under title I of WIOA.

Changes: None.

Federal Agreements

Comments: A few commenters asked whether we intend to
establish working arrangements or agreements with agencies
at the Federal level to assist States in their efforts to
implement proposed §361.24, and one suggestion was made to
establish an interagency coordinating workgroup to review
any working arrangements or agreements with these agencies.

Discussion: The Department already cooperates and works

collaboratively with its Federal partners. The Act does
not provide for formal arrangements at the Federal level
for the coordination, collaboration, and cooperation
required by section 101 (a) (11) of the Act; however, we
believe that guidance and technical assistance in the
development of agreements and cooperative arrangements may
be beneficial. Where appropriate, the Department will work
collaboratively with Federal partners to assist States.
Changes: None.

Guidance on the Braiding of Funds
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Comments: Two commenters suggested that Federal agencies
coordinate guidance regarding the ways in which various
funding streams may be braided to help States implement
agreements to fully support individuals with disabilities.
One commenter requested that the Department emphasize
transparency of coordination efforts to track resources to
ensure accountability and sustainability.

Discussion: Each Federal program has its own requirements

for the expenditure of funds, and States must adhere to
those requirements when collaborating. Moreover, while the
Uniform Guidance, as set forth in 2 CFR part 200, provides
for the braiding and blending of funds, it also requires
that funds must be spent solely on allowable costs, namely
those costs permitted under and allocable to that program.
A cost is allocable to the extent that the program receives
a benefit relative to the expenditure of those funds (in
other words, a proportionate share of those expenditures).
While the Department exercises oversight of the expenditure
of funds by DSUs under the Act, we do not have the
authority to provide guidance related to the expenditure of
funds provided by other Federal agencies or programs.

However, we support transparency of coordination efforts to
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track resources to ensure accountability and
sustainability.
Changes: None.

Requirements for Training

Comments: One commenter suggested including joint training
among the activities in which the DSU must coordinate with
other entities.

Discussion: There is no authority under section 101 (a) (11)

of the Act to require the DSUs to add joint training to the
activities that the DSU must coordinate with other
entities, with one exception. Joint training is required
in section 101 (a) (11) (H) with grant recipients under the
AIVRS program, but not with the other entities in section
101 (a) (11) of the Act.

Changes: None.

Notification of the Client Assistance Program

Comments: One commenter suggested that proposed §361.24
require that all cooperating agencies notify program
participants about the CAP in each State.

Discussion: The suggestion is inconsistent with the Act.

Section 20 of the Act requires only programs and projects
providing services under the Act, not cooperating agencies,

be mandated to notify program participants of the CAP.
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Moreover, section 112 of the Act authorizes the CAP to
serve only individuals who are applicants or consumers of
programs funded under the Act. To the extent that a
cooperative entity is serving an individual who is also an
applicant or consumer of a program funded under the Act,
that individual would already receive information about the
CAP under section 20 of the Act.

Changes: None.

Requirements for Third-party Cooperative Arrangements

(§361.28)

In-Kind Contributions

Comments: Two commenters agreed with the changes to the
prior regulation in proposed §361.28. Many commenters,
primarily from one State, noted that excluding costs for
administrative time and other indirect costs paid by third
parties as an allowable source of match would negatively
impact cooperative arrangements between VR agencies and
their partners.

One commenter requested that the regulations maintain
flexibility for States to use in-kind funding contributions
from partners to augment a State’s match and leverage State
funding. Another commenter expressed concern that as a

result of the proposed changes, services for students and
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clients in one program would cease, and that school
district employees would lose their jobs.

Discussion: We appreciate the commenters’ concerns, and

agree that eliminating the ability of third-party
cooperative agencies from using certified personnel time
would indeed pose a hardship, but such prohibition is not
contained in §361.28, either proposed or final. Section
361.28(c), both proposed and final, explicitly permits
public third-party cooperative agencies to provide match
via certified personnel time for staff directly providing
the vocational rehabilitation services under the third-
party cooperative arrangement, as they have been permitted
to do for many years. For example, for a school that is
the cooperating agency, the cooperating agency may use the
certified time for the teacher responsible for teaching the
students under the third-party cooperative arrangement
program as a permissible source of match since the teacher
is directly providing the service under the third-party
cooperative arrangement. Final §361.28(c) does not change
the long-standing arrangements that many DSUs have with
third-party cooperative agencies, such as the schools, with
regard to certified personnel time. However, not all

certified personnel time is permissible as a source of

203



match under a third-party cooperative arrangement. As
stated above, the teacher’s time is permissible for match
purposes under the VR program because he or she is directly
providing the service, but certified time for other school
staff such as principals, vice principals, secretaries, and
supervisors, is not permissible for match purposes under
the VR program because these individuals do not directly
provide vocational rehabilitation services. The certified
time for these individuals is a third-party in-kind
contribution as defined in 2 CFR 200.96 and, as such, is
not permissible source of match for the VR program. While
final §361.28(c) 1s a new provision, the content merely
clarifies the matching requirements that existed in
accordance with §361.60(b), which remains virtually
unchanged by these final regulations. The changes made to
this section further clarify the allowable sources of match
under third-party cooperative arrangements. Consequently,
we believe that final §361.28(c) should have little or no
effect on the services for students and other individuals
with disabilities served through third-party cooperative
arrangements or the cooperative agencies and their

employees.
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Contrary to what some commenters appear to believe,
third-party in-kind contributions have never been an
allowable source of match under the VR program, including
for purposes of third-party cooperative arrangements.

Final §361.60(b) (2), which remains unchanged, prohibits the
use of third-party in-kind contributions as a source of
match for the VR program and this prohibition would apply
to third-party cooperative arrangements under the VR
program as well. However, during monitoring of the VR
program, the Department has found that many DSUs seem to be
unaware of this prohibition, especially in the context of
third-party cooperative arrangements. For this reason, the
Department proposed revisions to $§361.28(c), which are
maintained in these final regqulations, to remind DSUs of
the allowable sources of match for third-party cooperative
arrangements. Specifically, these sources include cash
transfers from the cooperating agency to the DSU and
certified personnel expenditures of cooperating agency
staff who directly provide vocational rehabilitation
services under the third-party cooperative arrangement,
both of which were proposed in the NPRM. In final §361.28,
we have added a new paragraph (c) (3) to specify that other

direct expenditures incurred under the contract with the
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cooperating agency only for the direct provision of
services under the third-party cooperative arrangement may
be an allowable source of match. These expenditures are
distinguished from in-kind contributions because the
expenditures were incurred specifically for the purpose of
the third-party cooperative arrangement and in accordance
with the terms and conditions of the contract and within
the contract period, all of which can be verified by
supporting documentation from the cooperating agency. For
example, if it was necessary for a cooperating agency to
purchase instructional materials to provide new or expanded
services authorized under the third-party cooperative
arrangement contract, and if those materials were not
already available to the cooperating agency, the
expenditures for those materials may be an allowable source
of match. On the other hand, expenditures for costs
incurred by the third-party cooperating agency not directly
for the provision of vocational rehabilitation services,
such as, 1indirect costs, depreciation, existing utilities,
space and supplies are not an allowable source of match
because they are third-party in-kind contributions as

defined in 2 CFR 200.90.
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Changes: We have revised final §361.28 by adding new
paragraph (c) (3) to permit other direct expenditures
incurred by the cooperating agency to be used as a source
of match so long as those expenditures were incurred
specifically for the purpose of the third-party cooperative
arrangement.

Students Who Are Eligible or Potentially Eligible for

Services

Comments: One commenter requested that proposed
§361.28(a) (2) include services provided by the cooperating
agency for students with disabilities who are eligible or
potentially eligible for services from the DSU.

Discussion: Under final §361.28(a) (2), which remains

unchanged from prior regulations, vocational rehabilitation
services provided under a third-party cooperative
arrangement are only available to applicants for, or
recipients of, services from the VR program. Given
amendments to the Act made by WIOA, particularly new
provisions in section 103 (b) (7) regarding transition
services to groups of students and youth with disabilities
and section 113 regarding the provision of pre-employment
transition services to students with disabilities, it is

possible that some of these services will be provided to
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youth or students with disabilities who have not yet
applied or been determined eligible for wvocational
rehabilitation services. This means that these students
and youth with disabilities would be considered a
“recipient” of vocational rehabilitation services for
purposes of final §361.28. As such, DSUs could enter into
third-party cooperative arrangements for the provision of
these group transition services or pre-employment
transition services so long as all requirements of final
§361.28 are satisfied.

Changes: None.

Statewide Assessment; Annual Estimates; Annual State Goals

and Priorities; Strategies; and Reports of Progress

(§361.29)

Comprehensive Statewide Needs Assessment

Comments: We received many comments on proposed §$361.29
pertaining to statewide assessment, annual estimates, goals
and priorities, strategies, and reports of progress. One
commenter requested clarification of the role of SRCs in
the conduct of a comprehensive statewide needs assessment
under WIOA.

Several commenters suggested that we revise §361.29(a)

to require that the comprehensive statewide needs
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assessment be conducted independently, thereby helping to
ensure that the needs assessment is more objective and
comprehensive.

Another commenter requested that we add a requirement
to proposed §§361.29(a) (1) (i) and 361.29(b) that the
statewide assessment include individuals who are working in
subminimum wage and sheltered employment for employers
using section 14 (c) certificates issued by the Department
of Labor under the FLSA. The commenter recommended that
because States are required to conduct annual reviews of
individuals in subminimum wage and sheltered employment,
the needs of these individuals should be added to the
assessment requirements under §361.29(a).

Additionally, the commenter stated that States should
be required to review the quality of supported employment
services provided to individuals with the most significant
disabilities and ensure that any employer holding
subminimum wage certificates under section 14 (c) of the
FLSA should be able to provide supported employment
services. Lastly, the same commenter asserted that States
should include data on individuals working in segregated

employment in any reports to RSA.
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Discussion: In response to the comment requesting

clarification of the role of the SRC, there is no authority
under section 101 (a) (15) or 105 of the Act or under title I
of WIOA for the SRC to participate in the conduct of any
needs assessments required by title I of WIOA. The
activities of the Council are limited to those listed in
section 105(c) of the Act and final §361.17(h), both of
which remain unchanged by WIOA or these final regulations.
In general, the SRC’s responsibilities encompass only
functions associated with the conduct of the VR program
under title I of the Act, not those functions of the VR
program as a core partner in the workforce development
system under title I of WIOA.

Specifically, section 105(c) (3) and final
§361.17(h) (3) authorize the Council to advise the DSU on
activities carried out under title I of the Act and part
361 and to assist with the preparation of the VR services
portion of the Unified or Combined State Plan,
applications, reports, needs assessments, and evaluations
required to be carried out under title I and part 361.

We disagree with the recommendation to require that
the comprehensive statewide needs assessment be conducted

independently. Final §361.29(a) mirrors section
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101 (a) (15) (A) of the Act, which does not require that the
assessment be carried out independently. On the contrary,
that provision requires that the DSU and Council jointly
conduct the assessment every three years. Therefore, there
is no authority to revise §361.29(a) as the commenters
recommend.

The contents of the comprehensive statewide needs
assessment are outlined in section 101 (a) (15) (A) of the Act
and final §361.29(a) 1is consistent with the statute.
However, nothing in the Act and these final regulations
prohibits a DSU and Council from conducting a needs
assessment that includes additional elements, such as the
needs of individuals in subminimum wage and sheltered
employment.

Changes: None.

Annual Estimates and Reports of Progress

Comments: One commenter supported the change in proposed
§361.29 that requires DSUs that have implemented orders of
selection to estimate and report how many individuals with
disabilities are not receiving services, asserting this
will provide indirect data regarding the appropriateness of
not implementing an order of selection. One commenter

requested clarification as to what the Department means by
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the submission of annual estimates “at such time and in
such manner to be determined by the Commissioner” and
expressed concern that this was not consistent with the
continued requirements to submit various annual reports and
updates. The same commenter suggested that the phrase
“standards and indicators authorized by Section 106 of the
Act” be removed as no longer relevant and that only
performance measures authorized under WIOA be included.

Another commenter stated that the requirement under
WIOA for the increased collection of data would offer
evidence of successes and challenges across the Nation but
would also impose some additional costs on the DSUs, which
are already struggling under budget constraints.

Additionally, one commenter expressed concerns about
the apparent lack of annual reporting of progress toward
achieving goals and priorities, and that once the WIOA
system is fully implemented, annual reporting should not be
such a burden. The commenter requested guidance on how
best to use data collected under the newly aligned systems
to maximize fiscal and staff resources.

One commenter expressed concern that the lack of
annual reporting to the Department regarding flaws in the

delivery system for persons with significant disabilities,
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including those receiving supported employment services,
could preclude making timely adjustments to maximize the
opportunity for successful, integrated employment in
accordance with Section 109 of the Act, as amended by WIOA,
which allows for “expanded types of trainings, technical
assistance and other services DSUs may provide under the VR
program, to employers who have hired or are interested in
hiring individuals with disabilities.”

Discussion: We appreciate the support for the requirement

to report the numbers of individuals with disabilities who
may not be served in the event that an order of selection
is implemented, as well as the other comments expressing
concerns and suggestions. In response to the comment
requesting clarification pertaining to submission of annual
estimates, “at such time and in such manner to be
determined by the Commissioner” allows the Department to
solve a practical problem caused by a statutory
inconsistency. Section 101 (a) (10) requires that DSUs
collect key data to more effectively manage the VR program
and ensure that the needs of the program’s consumers,
including those with the most significant disabilities, are
met. Many of these data must be collected annually, and

historically have been submitted as part of annual State
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plan updates. However, under sections 102 and 103 of title
I of WIOA, the Unified or Combined State Plan is submitted
every four years, with modifications made at least every
two years, as appropriate. Therefore, the Secretary may
determine it appropriate to require the data, which are
collected annually by DSUs, to be reported only when the
State submits a Unified or Combined State Plan or a
modification to that Plan.

Although collected data are to be submitted at a time
and in a manner to be determined by the Secretary, DSUs
still must gather and analyze required data annually as
required by the Act and these final regulations. This will
allow the agency to respond in a timely manner to the needs
of all consumers, including those with the most significant
disabilities who may need supported employment services in
order to achieve their vocational goals.

Section 106 of the Act requires that the standards and
indicators for the VR program must be consistent with the
performance accountability measures required by section 116
of title I of WIOA for all core programs, including the VR
program. Therefore, all references to standards and

indicators throughout the Act and these final regulations
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refer to the performance accountability measures under WIOA
and the phrase cannot be removed from final §361.29.

We address comments associated with any burden
resulting from the data reporting requirements under
section 101 (a) (10) of the Act, as amended by WIOA, in the

Regulatory Impact Analysis section of these final

regulations. The Departments of Education and Labor will
jointly issue guidance regarding the alignment of data
reporting requirements pursuant to the joint regulations
governing the performance accountability system established
under WIOA and published in subpart E of part 361.

Changes: None.

Provision of Training and Services for Employers (§361.32)

Comments: While commenters generally appreciated the
increased emphasis on engagement with employers, some
suggested that the regulations clarify the types of
services and activities in which the DSU may engage, and
differentiate the roles and responsibilities of the DSU and
the employer, especially with regard to providing
accommodations.

Some commenters acknowledged the importance and need
for training employers about their obligations under the

ADA and about wvocational rehabilitation services provided
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through the VR program, such as work-based learning
experiences, pre-employment transition services, disability
awareness and the needs of individuals with disabilities in
the workplace.

A few commenters suggested that the Department
recommend some actions to engage employers, such as
encouraging States to establish employer advisory councils
at the State, regional, or local level.

One commenter suggested that proposed §361.32 was not
strong enough to prioritize the activities under this
section because it authorizes, but does not require, an
allocation of funding for services. The commenter
recommended that the Department more heavily emphasize the
importance of activities under this section.

Finally, one commenter recommended aligning allowable
activities under this section with WIOA performance
measures regarding effectiveness in serving employers and
requested guidance on tracking data related to services
provided to employers and the effectiveness of such
services.

Discussion: We appreciate the supportive comments and the

additional recommendations for implementing the

requirements for activities DSUs may engage in with
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employers. Section 109 of the Act, as amended by WIOA,
describes the activities for which States may pay to
educate and provide services to employers who have hired,
or are interested in hiring, individuals with disabilities
under programs carried out under title I of the Act.
However, section 109 of the Act does not address prohibited
activities or the differentiation of the roles and
responsibilities of the DSU and the employer, particularly
in providing accommodations. Section 109(1) only allows
the DSU to provide training and technical assistance to
employers regarding the employment of individuals with
disabilities, including disability awareness, and the
requirements of the ADA and other employment-related laws.
The recommended inclusion of language to describe
accommodations that are incumbent upon employers to provide
does not fall under the purview of the Department or within
the scope and authority of these regulations. 1Instead, the
responsibility of employers for work place accommodations
is within the jurisdiction of the Equal Employment
Opportunity Commission, which is charged with the
enforcement of title I of the ADA.

Section 109 of the Act, as amended by WIOA, and final

§361.32 clearly recognize the important role that DSUs can
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play in increasing opportunities for competitive integrated
employment for individuals with disabilities through the
provision of technical assistance and training to employers
and specify a wide variety of these activities. For
example, the statute and regulation describe the areas in
which DSUs may work with employers to provide opportunities
for work-based learning experiences and pre-employment
transition services to recruit qualified applicants who are
individuals with disabilities, to train employees who are
individuals with disabilities, and to promote awareness of
disability-related obstacles to continued employment.
Furthermore, the Act and final regulation provide that the
DSU may assist employers through consultation, technical
assistance, and support related to workplace
accommodations, assistive technology, facilities and
workplace access, and using available financial support for
hiring or accommodating individuals with disabilities.
Given these and other examples, we do not believe that it
is necessary to include additional language in final
§361.32 to further emphasize the importance of this
technical assistance and training. However, we clarify
here that the use of the term “apprenticeships” in final

§361.32 does not include Registered Apprenticeships.
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Although we recognize the value of the DSUs engaging
employers through activities such as establishing Statewide
or regional/local level employer advisory councils, section
109 of the Act does not require this activity and
therefore, we have no statutory authority to require this
activity in these regulations. However, final §361.24 (c)
requires States to describe in the VR services portion of
the Unified or Combined State Plan how the DSU will work
with employers to identify opportunities for competitive
integrated employment and career exploration, and to
facilitate the provision of vocational rehabilitation
services.

We agree that the provision of training and services
for employers by DSUs is important in accomplishing the
purposes of the Act, as amended by WIOA; however, final
§361.32 mirrors section 109 of the Act, as amended by WIOA,
which authorizes, but does not require, the expenditure of
funds for activities under this section. Therefore, we
have no authority to require DSUs to incur expenditures
under this section.

The Departments of Education and Labor appreciate the
comment regarding the potential interplay between the

activities authorized under section 109 of the Act and
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final §361.32, and the performance indicator for the
effectiveness of serving employers required by

116 (b) (2) (A) (1) (VI) of title I of WIOA. Because the
measures apply to all core programs in the workforce
development system, not just the VR program, we have
addressed this comment in the joint final regulations
implementing the performance accountability measures under
section 116 of WIOA, and published elsewhere in this issue

of the Federal Register.

Changes: None.

Innovation and Expansion Activities (§361.35)

Resource Plans for Statewide Independent Living Councils

Comments: Many of the commenters opposed the changes in
proposed §361.35(a) (3) which requires the State to assure
that it will reserve and use a portion of its VR program
funds to support the funding of the Statewide Independent
Living Council (SILC), consistent with the plan prepared
jointly by the Council and the State under section

705(e) (1) . The commenters contend that WIOA did not amend
section 101 (a) (18) (A) (ii) (I) of the Act and therefore, the
Department should not change its regulation and allow the
State and the SILC to determine not to use I&E funds. The

commenters further stated that any change to §361.35 would
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harm CILs by diverting funds from the SILS program under
Part B of title VII if I&E funds are not used. Some other
commenters opposed proposed §361.35 allowing innovation and
expansion funds to be used at all to support SILC resource
plans to the extent needed, arguing that other funding
sources are available.

A few commenters requested clarification as to when
the DSU uses I&E funds to support the SILC. Of these, one
commenter indicated that the DSU, in the commenter’s State,
has supported the SILC with innovation and expansion funds
and would likely continue to do so unless there is a change
in the designated State entity (DSE), the State agency
responsible for the administration of the independent
living programs authorized under title VII of the Act, as
amended by WIOA.

Discussion: We appreciate the concerns expressed by

commenters. In proposed §361.35, we attempted to set forth
our long-standing interpretation of the statutory language
in section 101 (a) (18) (A) (1ii) (II) that a State’s
contribution of innovation and expansion funds to the SILC
resource plan is governed by the resource plan’s
description of support for the SILC. We consistently have

interpreted the statutory requirement in section
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101 (a) (18) (A) (1ii) (II) that the funding of the SILC be
consistent with the SILC resource plan to mean that the
State and the SILC may decide to use innovation and
expansion funds to support the SILC resource plan, or not
to do so as they determine how they will use the sources of
funding available under section 705(e) to support the SILC.

Our data shows that States and SILCs have been using
innovation and expansion funds to support SILC resource
plans in this way for many years. Based upon an analysis
of the data from all of the State Plans for Independent
Living for the period FY 2014 through FY 2016, we found
that innovation and expansion funds account for 38 percent
of the roughly $8.7 million contributed by States to SILC
resource plans. We found that only 32 States contributed
innovation and expansion funds to the SILC resource plan.
Of these 32 States, 13 States used only innovation and
expansion funds to support the SILC.

However, because the innovation and expansion section
of the Act remained unchanged by WIOA and our proposed
regulation sparked confusion among many commenters, we have
decided to return to the current regulation which mirrors
the statutory language requiring that the reservation and

use of the innovation and expansion funds to support the
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funding of the SILC be consistent with the SILC resource
plan. We continue to interpret the current regulation, as
we always have, that the State and the SILC determine in
the SILC resource plan which sources and amounts of
available funding, including innovation and expansion
funding, will be used in the SILC resource plan, and then
the State reserves and uses the innovation and expansion
funding to support funding of the SILC, consistent with the
SILC resource plan.

Changes: We have revised final §361.35(a) (3) to substitute
the language of the current regulation, with conforming
edits, for the language in the proposed regulation.

Innovative Approaches with Components of the Workforce

Development System

Comments: None.

Discussion: Section 101 (a) (18) (A) (1) of the Act and final

361.35(a) (1) require the designated State unit to develop
and implement innovative approaches to improve vocational
rehabilitation services to individuals with disabilities
that are consistent with the comprehensive statewide needs
assessment and the State’s goals and priorities. To
support the alignment of the VR program with the workforce

development system as emphasized throughout the Act and
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these final regulations, we clarify that these innovative
approaches may include activities and partnerships with
components of the workforce development system.

Changes: None.

Ability to Serve All Eligible Individuals; Order of

Selection for Services (§361.36)

Individuals Who Require Specific Services and Equipment to

Maintain Employment

Comments: Most commenters supported proposed
§361.36(a) (3) (v), which permits the DSU to elect to serve
eligible individuals who require specific services or
equipment to maintain that employment, whether or not those
individuals are receiving vocational rehabilitation
services under the order of selection. The commenters
stated that this proposed change from the prior regulations
will better serve the needs of individuals with
disabilities who are at risk of losing their Jjobs by
allowing the DSU an opportunity to serve them outside an
order of selection, as appropriate.

A few commenters expressed concern that proposed
§361.36(a) (3) (v) would allow individuals with less
significant disabilities to be served before individuals

with significant or the most significant disabilities. A
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few commenters also questioned whether this new provision
applies only to individuals with the most significant
disabilities. 1In addition, a few commenters stated that
providing specific services or equipment to eligible
individuals who do not meet the order of selection should
be mandatory to ensure that they are able to maintain their
employment.

Conversely, a few commenters suggested that the DSU
should not be required to use this authority at all. One
commenter suggested that a DSU should not be required to
state its intent to use the authority in the vocational
rehabilitation services portion of the Unified or Combined
State Plan. One commenter requested clarification of the
term “immediate need,” which the Department used in
explaining the proposed provision in the preamble of the
NPRM.

Discussion: We appreciate the comments supporting the

flexibility afforded to DSUs in §361.36(a) (3) (v). We also
recognize the need, as expressed by some commenters, for
clarification of this exemption from the order of
selection.

Final §361.36(a) (3) (v), which implements section

101 (a) (5) (D) of the Act, applies to those specific services
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or equipment that an individual needs to maintain current
employment. The regulation does not apply to other
services an individual may need for other purposes. 1In
other words, if an individual is receiving services and
equipment from a DSU under this exemption, the individual
is within the order of selection for the purpose of
receiving any other vocational rehabilitation services not
covered by the exemption. This means that if the
individual needs services that are not directly tied to
maintaining current employment, the individual’s ability to
receive those services from the VR program depends on the
individual’s placement in the State’s order of selection.

As to whether and how the DSU may exercise its
authority under final §361.36(a) (3) (v), that section
applies to all eligible individuals, not just those with
the most significant disabilities. It is possible that
individuals with less significant disabilities would
receive vocational rehabilitation services before
individuals with significant or the most significant
disabilities. The Act, as amended by WIOA, gives the DSU
the option to provide services and equipment to individuals
at immediate risk of losing employment outside the

established order, and the DSU should consider doing so if
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financial and staff resources are sufficient. If the DSU
elects to do so-—again, the exercise of the authority is
not mandatory--section 101 (a) (5) (D) of the Act requires
that it indicate this in the VR services portion of the
Unified or Combined State Plan.

The term “immediate need” in the Summary of Proposed

Changes section of the NPRM has its common meaning, and it
remains the same. The phrase means that the eligible
individual would almost certainly lose his or her current
job i1if not provided specific services or equipment in the
very near future that would enable him or her to retain
that employment.

Changes: None.

Information and Referral

Comments: One commenter sought clarification about
referring individuals to other programs under proposed
§361.37 for specific services or equipment necessary to
help them retain employment, as well as other services that
cannot be provided under proposed §361.36(a) (3) (v). This
commenter further suggested that if an individual is
referred elsewhere for specific services or equipment
necessary to maintain employment, the DSU should follow up

to ensure the necessary services were delivered.
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Discussion: If the individual is placed into a closed

category of that order, under sections 101 (a) (5) (E) and
101 (a) (20) of the Act, and final §$361.36(a) (3) (iv) (B) and
361.37(a) (2), the DSU must refer the individual to other
programs and providers for those services not covered by
the exemption. These provisions require a DSU to assure in
the VR services portion of the Unified or Combined State
Plan that individuals who do not meet the order of
selection criteria will have access to an information and
referral system through which the DSU will refer them to
other appropriate Federal and State programs, including
other components of the statewide workforce development
system.

However, neither section 101 (a) (5) (E) nor 101 (a) (20)
requires the DSU to follow up with the programs to which
the individuals are referred, and we have no authority to
do so either. While we agree this is a best practice, we
also recognize the administrative burden the requirement
would impose on the DSU.

Changes: None.

Monitoring by the State Rehabilitation Council

Comments: A few commenters proposed that §361.36(f) (4)

allow the SRC to monitor the use of this authority by the
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DSU and ensure that individuals with the most significant
disabilities are still prioritized for wvocational
rehabilitation services. A few other commenters also
suggested that the SRC be involved in monitoring the use of
the new provision but did not propose any additional
regulatory language.

Discussion: Section 105(c) of the Act, which sets forth

the functions of the SRC, does not authorize it to monitor
the DSU’s exercise of the order of selection exemption.
Rather, section 107 (a) (1) of the Act requires the
Department to monitor the DSUs.

However, under section 105(c) (1) (A) of the Act and
final §361.17(h) (1) (i), the SRC is tasked with reviewing,
analyzing, and advising the DSU about the order of
selection and the discretion to exercise the authority set
forth in section 101 (a) (5) (D) of the Act and final
§361.36(a) (3) (v). In addition, the SRC has the opportunity
to review and comment on the DSU’s intent to use the
authority under §361.36(a) (3) (v) when the SRC reviews the
DSU’s order of selection policies under final §361.36(f)
and when the SRC advises and assists the DSU in the
preparation of the VR services portion of the Unified or

Combined State Plan under final §361.17 (h) (3).
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Changes: None.

Order of Selection Criteria

Comments: A few commenters suggested that the DSU develop
a “meaningful” order of selection to ensure that
individuals with the most significant disabilities receive
vocational rehabilitation services. One commenter
suggested that the order of selection be based on something
other than the refinement of the three criteria in the
definition of “individual with a significant disability” in
§361.5(c) (30).

Discussion: Section 101 (a) (5) of the Act remained

unchanged by WIOA, except for the addition of section

101 (a) (5) (D) permitting the DSU to exercise its discretion
to provide specific services and equipment to individuals,
who are at risk of immediate job loss, outside the order of
selection. Therefore, there is no authority to further
amend final §361.36 to require the DSU to establish a
“meaningful” order of selection or to permit the order of
selection to be based on criteria other than those included
in the definition of an “individual with a significant
disability” in final §361.5(c) (30).

Changes: None.

Prohibited Factors

230



Comments: Some commenters questioned whether the proposed
§361.36 is consistent with the requirement in
§361.42(c) (2) (ii) (D), which prohibits the DSU from
considering an applicant’s particular service needs, the
anticipated cost of services required by an applicant, or
the income level of an applicant and applicant’s family.
Other commenters indicated that the proposed §361.36 aligns
with §361.42(a) (1) (iii), which permits the DSU to provide
vocational rehabilitation services to eligible individuals
who require services in order to retain their employment.

Discussion: For States operating under an order of

selection, the DSU must determine eligibility under final
§361.42 prior to assigning eligible individuals to any
priority category. WIOA did not change this requirement.
Therefore, under final §361.42(c) (2) (1ii) (D) an applicant’s
particular service needs (including those services
necessary to maintain current employment) are not
considered in determining eligibility. The order of
selection exemption in final §361.36(a) (3) (v) applies only
after an individual has been determined eligible.
Consequently, the eligible individual would be exempt from
the order of selection for the purpose of receiving

services necessary to maintain employment.
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Changes: We have made a technical amendment to
§361.36(d) (2) (vi) to reflect the exemption set forth in
§361.36(a) (3) (v) .

Pre-Employment Transition Services

Comments: Some commenters raised various concerns, posed
questions, or sought clarification about pre-employment
transition services, including serving students with
disabilities who may not have applied or been determined
eligible for wvocational rehabilitation services.

Discussion: We address these comments in the Pre-

Employment Transition Services (§361.48(a)) section

elsewhere in this Analysis of Comments and Changes.

Changes: None.

Information and Referral Programs (§361.37)

Benefits Planning

Comments: Most of the comments received on this regulation
were in support of the changes to the prior regulation in
proposed §361.37, while some suggested further revisions.

A few of these commenters suggested that §361.37 specify to
whom referrals are made for benefits planning for
individuals with disabilities receiving Social Security
benefits under title II or title XVI of the Social Security

Act.
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Discussion: We appreciate the comments supporting the

changes to §361.37 and the comments suggesting further
revisions. Section 361.37(b) (5), both proposed and final,
which requires the DSU to refer individuals who do not
choose to seek an employment outcome under the VR program
to the SSA for information about receiving benefits while
employed, has remained unchanged from the VR program
regulations that were published in 2001. While section
102 (b) (2) of the Act, as amended by WIOA, requires the DSU
to provide information about benefits planning to
individuals with disabilities receiving Social Security
benefits, it does not mandate the DSUs to make related
referrals to any one agency or organization for this
service. Some DSUs have the capacity to provide this
information in-house, whereas others may need to refer
individuals to other programs or entities. As such, and
because the needs of the individuals requiring these
services also vary, we believe it best serves DSUs and
individuals with disabilities not to require a specific
referral program in final §361.37. For the same reason, we
have not specified other entities to which DSUs may refer
individuals with disabilities for any other type of

service.
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Changes: None.

Referral Options

Comments: One commenter suggested that a list of all
options for referrals be included in proposed §361.37.
Another commenter suggested that referral options may not
be available in certain geographical areas of the State.
The commenter also noted the dilemma facing DSU personnel
if it is known, before a referral is made, that individuals
with disabilities are unlikely to receive services from
other programs in the State.

Discussion: We do not believe it is possible or

practicable to include a list of all referral options in
final §361.37 because the Federal, State, and local
agencies, as well as non-profit organizations that serve
individuals with disabilities vary widely from State to
State. 1In addition, DSUs are most familiar with the
referral option in their State and we would not want them
to believe these options were limited by the inclusion of a
list in final §361.37. However, we clarify that these
referral options include one-stop centers as components of
the workforce development system.

If referral options are not available in a geographic

location or if a referral will not result in the individual
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with a disability receiving services, we encourage DSUs to
continue to build partnerships with a broader set of
appropriate Federal and State programs, including other
components of the statewide workforce development system,
to ensure effective referral options are available in the
State. DSUs should not make referrals to other programs
unless there is an expectation that the individual with a
disability will benefit from the referral.

Changes: None.

Follow-Up

Comments: One commenter suggested that DSUs be required to
follow-up on referrals made to other programs to verify
that individuals with disabilities are receiving the
services for which they were referred.

Discussion: The Act, as amended by WIOA, does not require

a DSU to follow-up on the referrals it makes to other
programs. Therefore, we have not made the suggested
revision. While we agree with commenters that this is a
best practice, we also recognize the administrative burden
the requirement would impose. However, the criteria for
appropriate referrals in final §361.37(c) is designed to
ensure effective referrals for individuals with

disabilities.
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Changes: None.

Independent Living Services

Comments: A few commenters suggested that there may be
difficulty in referring individuals with disabilities for
independent living services if the DSU is not the same
entity administering the independent living programs
authorized under title VII of the Act, as amended by WIOA.
One commenter stated that the Department would need to
partner with the Department of Health and Human Services
when referrals are made for independent living services.

Discussion: We acknowledge that some States may establish

a designated State entity (DSE) responsible for
administering the independent living programs, which is
separate from the DSU for the VR program. However, this
should not inhibit referrals between the VR and independent
living programs as required in final §361.37(b). In these
circumstances, we encourage the DSU to partner with the DSE
to develop effective referral policies and procedures to
enable individuals with disabilities to access both
programs. The Department intends to support these
partnerships in the State through technical assistance

developed and delivered jointly with the Department of
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Health and Human Services, which now administers the SILS
program and the CIL program.
Changes: None.

Protection, Use, and Release of Personal Information

(§361.38)
Comments: None.
Discussion: We anticipate that other Federal and State

agencies, and researchers will have an increased interest
in using the data required to be collected by core programs
in the workforce development system, including the VR
program, under section 116(b) of title I of WIOA. Section
116 (b) of WIOA requires DSUs to collect significantly more
personal information than was required previously under
section 101 (a) (10) of the Act and prior §361.40.

Therefore, after further Departmental review, we have
strengthened the protection of the confidentiality of this
information by requiring in final §361.38 that DSUs enter
into written agreements with any entity seeking access to
personal information collected under the VR program for the
purpose of audits, evaluations, research, or for other
program purposes. We understand that DSUs already enter

into such written agreements and the revisions to final
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§361.38 will not represent a change in practices under the
VR program.

Changes: We have revised final §$361.38(a), (d), and (e) by
requiring that DSUs enter into written agreements with
other organizations and entities receiving personal VR
program information during the conduct of audits,
evaluations, research, and for other program purposes.

Reports; Evaluation Standards and Performance Indicators

(§361.40)

We received numerous comments on proposed reporting
requirements under §361.40, including the collection and
reporting of data on students with disabilities receiving
pre-employment transition services, evaluation standards
and performance indicators under section 106 of the Act,
common performance accountability measures under section
116 of WIOA, and the timeframe for implementation of
reporting requirements. We also received comments on

burden estimates that were included in the Regulatory

Impact Analysis of the NPRM. While one commenter supported

the collection of new data elements required under section
101 (a) (10) of the Act and implemented in §361.40(a) of
these final regulations, in general, commenters expressed

concerns or requested additional clarification concerning
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the collection and reporting of data. We address these
comments under the subheadings below.

Pre-Employment Transition Services

Comments: We received several comments on the reporting of
data on students with disabilities receiving pre-employment
transition services under proposed §361.40(a) (1) (ii). One
commenter noted that States may opt to track funding and
services for students receiving pre-employment transition
services in different ways, depending on factors such as
staffing patterns, order of selection wait list
considerations, and counselor caseload sizes. One
commenter expressed the opinion that there are more
effective ways to track the expenditures from the 15
percent of the VR program allotment reserved for the
provision of pre-employment transition services than
collecting individual case information for each student
receiving these services.

A few commenters requested guidance about the specific
data elements that will be required for students who are
receiving pre-employment transition services and are
applicants, or potentially eligible, for vocational
rehabilitation services. Another commenter asked what

additional data will be needed for purposes of performance
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accountability reporting pursuant to section 116 of WIOA
once the student becomes a participant under the VR
program.

Finally, one commenter requested clarification and
guidance about the interplay between the data required to
be reported under §361.40(a), collected through the Case
Service Report (RSA-911), and the content of the VR
services portion of the Unified or Combined State Plan
regarding the number of students who are receiving pre-
employment transition services.

Discussion: We appreciate the concerns expressed regarding

the new data reporting requirements in final §361.40 (a)
related to the provision of pre-employment transition
services to students with disabilities. We agree with
commenters that it is reasonable to anticipate an increase
in the number of individuals that will need to be reported
through the RSA-911. Prior to the enactment of WIOA, DSUs
could only serve, and thus report, individuals who were
applicants or eligible individuals under the VR program.
However, section 113 of the Act, as added by WIOA, reqguires
DSUs to provide pre-employment transition services to all
students potentially eligible for vocational rehabilitation

services who need such services, regardless of whether they
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have applied and been determined eligible for vocational
rehabilitation services. This change is likely to result
in a significant increase in the number of individuals
reported under the RSA-911.

Students with disabilities who are not yet served
under an individualized plan for employment and who receive
pre-employment transition services are not considered
“participants” as that term is defined under the joint
final regulations for performance accountability purposes

published elsewhere in this issue of the Federal Register.

However, students with disabilities receiving pre-
employment transition services are considered “reportable
individuals” for RSA-911 reporting and WIOA performance
purposes, regardless of whether they have applied for
vocational rehabilitation services or are receiving these
services under an individualized plan for employment. This
does not, however, preclude a DSU from serving an eligible
student with a disability under an individualized plan for
employment. Once the student has begun receiving services
under a signed individualized plan for employment, he or
she will be counted as a participant and included in the
applicable performance indicator calculations. At the

point the student with a disability becomes a participant,
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all the applicable RSA-911 data elements will be collected
and reported in the individual’s RSA-911 case record.

We have identified and defined the specific data
elements needed for all students with disabilities
receiving pre-employment transition services in the RSA-911
instructions. We believe this will reduce collection and
reporting burden to the maximum extent possible, and
prevent a requirement for collecting specific information
that would otherwise result in an application for services
for students with disabilities who have not intended to
apply for these services.

In addition to the tracking necessary to demonstrate
compliance with the requirement to reserve at least 15
percent of the State’s VR allotment for providing pre-
employment transition services, under section 110(d) of the
Act, as amended by WIOA, and final §361.65(a) (3), section
101 (a) (10) of the Act requires DSUs to have a mechanism to
report the number of students with disabilities receiving
these services. We recognize the burden this will place on
DSUs and we have included a specific, but limited, set of
data elements in the RSA-911 to enable DSUs to report the
number of students with disabilities receiving these

services, including both those who have been determined
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eligible for wvocational rehabilitation services and those
who have not applied for vocational rehabilitation
services. For further information regarding the specific
data elements DSUs are required to report regarding
students receiving pre-employment transition services, see
the RSA-911 data collection instrument published elsewhere

in this issue of the Federal Register. We believe DSUs

should use these data, along with other information (such
as that obtained through the comprehensive statewide needs
assessment required under section 101 (a) (15) (A) of the Act,
as amended by WIOA, and final §361.29(a)), when developing
the VR services portion of the Unified or Combined State
Plan, including the goals and strategies related to the
provision of pre-employment transition services under
sections 101 (a) (15) (C) and (D) of the Act, as amended by
WIOA, and final §$361.29(c) and (d).

Changes: None.

Standards and Indicators

Comments: With respect to proposed §361.40(b), a few
commenters requested that we add indicators to the
evaluation standards and performance indicators. Of these,
a few requested that separate indicators be added for

transition services to students and youth with disabilities
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and for services to youth with disabilities. One commenter
expressed the concern that students with disabilities will
not be counted as participants or included in the
performance indicators, thereby eliminating a large number
of vocational rehabilitation consumers from the performance
measures. This commenter recommended that we establish new
performance indicators for students with disabilities
receiving pre-employment transition services. Another
commenter requested we add performance indicators aligned
with evidence-based practices that promote individuals with
disabilities entering the labor force. One commenter
requested that we include additional performance indicators
in these final regulations rather than add them later
through an information collection request. Another
commenter asked if the Department would continue using the
evaluation standards and performance indicators in prior
§§361.80 through 361.89 as Federal reporting requirements
under the VR program. Finally, one commenter requested
that we limit the data selected to only that required to
determine the performance accountability measures under
section 116 of WIOA.

Discussion: Section 106 of the Act, as amended by WIOA,

makes the VR program subject to the common performance
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accountability measures, established in section 116 of
title I of WIOA, which are applicable to all core programs
of the workforce development system. Therefore, we have
removed prior §361.80 through §361.89, which established
the evaluation standards and indicators in use by the VR
program prior to the enactment of WIOA. Final §361.40 (b)
includes a cross reference to the joint performance
accountability regulations developed by the Departments of
Labor and Education in subpart E of final part 361.
Section 106 of the Act, as amended by WIOA, does not
provide additional VR program-specific performance
accountability measures. However, consistent with section
116 (b) (1) (A) (ii1) of title I of WIOA, section 106 (a) (2)
permits States, but not the Department, to establish and
provide information on additional performance
accountability indicators. States must identify any
additional performance indicators in the Unified or
Combined State Plan. Under this section, States could opt
to include additional performance indicators, including any
or all of the additional performance measures recommended
by commenters or the evaluation standards and performance

indicators set forth in prior §§361.80 through 361.89.
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In addition, section 101 (a) (10) (A) of the Act requires
that, in the VR services portion of the Unified or Combined
State Plan, the State assures that it will submit certain
reports in the form and level of detail and at the time
required by the Secretary. Regarding applicants for, and
eligible individuals receiving, services, these reports
must provide the wide variety of data specified in section
101 (a) (10) (C), as well as data related to the evaluation
standards and indicators in section 106 of the Act, which
are the performance accountability indicators in section
116 (b) of title I of WIOA. Therefore, there is no
statutory authority to limit the data reported by DSUs
through the RSA-911 to those data needed for the
performance accountability indicators applicable to the
core programs under WIOA, as recommended.

Changes: None.

Program Year

Comments: One commenter requested that the Department use
the program year under title I of WIOA, instead of the
fiscal year, for the operation of the VR program in order
to better align the program with the performance data

required under section 116 of WIOA.
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Discussion: We understand the concern expressed by

commenters and the potential confusion that may result
because the annual award and financial reporting cycle for
the VR program is no longer aligned with the State planning
and performance reporting cycle required under title I of
WIOA. The VR program is a current-funded program for which
Congress appropriates annual funds to be obligated
consistent with the Federal fiscal year and section
110(a) (2) (A) of the Act, which specifies the manner in
which allotments are to be made. As noted in the

Submission, Approval, and Disapproval of the State Plan

(§361.10) section earlier in this preamble, section
110 (a) (2) (A) of the Act, which was not amended by WIOA,
requires that allotments be made for each fiscal year
beginning on or after October 1, 1978. We interpret
section 110 (a) (2) (A) of the Act to require that VR program
allotments coincide with the Federal fiscal year. Thus, we
cannot change the year under which the VR program operates
in order to align it with the July 1 through June 30
program year for submission of the VR services portion of
the Unified or Combined State Plan and the reporting of
performance data required under final §361.40. States will

continue to receive VR program allotments and report fiscal
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data through the Financial Status Report (SF-425) and the
VR program Cost Report (RSA-2) in accordance with the
Federal fiscal year.

Changes: None.

Performance Accountability Regulations

Comments: One commenter recommended that we include the
joint performance regulations in proposed $§361.40.

Discussion: We disagree with the recommendation. The

extent and detail of the joint regulations governing the
performance accountability system under section 116 of
title I of WIOA makes it necessary to include them in a
separate subpart of these final regulations. For the
convenience of the reader, we grouped this subpart E with
subparts D and F, which set forth the joint final
regulations implementing requirements for unified and
combined planning and the one-stop delivery system,
respectively, of WIOA. We believe it is sufficient to
include a cross reference to subpart E in final §361.40(b).
Changes: None.

Cumulative Caseload Report (RSA-113)

Comments: We received two comments regarding the VR
program’s Cumulative Caseload Report (RSA-113). One

commenter asked whether we intend to make changes to this
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data collection instrument and requested that we provide
guidance on these changes. Another commenter suggested
that the Department discontinue use of the RSA-113 because
it is redundant with data reported through the revised RSA-
911.

Discussion: We do not intend to make changes to the

currently approved RSA-113 or the instructions for its
submission. At this time, we use the data reported through
the RSA-113, the only source of quarterly VR program data,
for program management purposes and to support budget
requests for the VR program. However, we intend to reduce
the reporting burden on the States by discontinuing use of
the RSA-113 when DSUs are able to report similar data
through the RSA-911 on a quarterly basis. When
appropriate, the Department will provide guidance to DSUs
regarding reporting changes.

Changes: None.

States with Two VR Agencies

Comments: One commenter asked whether, in States with two
VR agencies, those agencies that serve individuals who are
blind and visually impaired would establish levels of

performance for purposes of the performance accountability

indicators under section 116 of title I of WIOA separate
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from those established by agencies serving individuals with
all other disabilities. Another commenter expressed
concern that VR agencies serving individuals who are blind
and visually impaired would be required to establish
separate levels of performance due to the relatively low
number of individuals served by these agencies and the high
variance in outcomes.

Discussion: Section 1l6(b) (3) (A) (1il1) of title I of WIOA

requires States to identify, in their Unified or Combined
State Plans, expected levels of performance for the
performance indicators for the first two years covered by
their plans. Because this section, as well as all other
provisions of section 116 of WIOA pertinent to the
establishment of levels of performance for the performance
accountability indicators, refers to the “State,” States
must establish the expected levels of performance using
State-level, not VR agency-level, data. Therefore, in
States with more than one VR agency, the agencies must work
together to identify expected levels of performance that
take into account their individual performance. We will
monitor each agency’s performance on the performance
accountability indicators and their contributions toward

achieving the adjusted levels of performance through a
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review of the data reported on the RSA-911 and during
periodic reviews in accordance with section 107 of the Act.

See the Analysis of Comments and Changes section of the

joint performance regulations published elsewhere in this

issue of the Federal Register for a more detailed

discussion about setting expected levels of performance and
adjusted levels of performance.
Changes: None.

Reporting Burden

Comments: We received numerous comments on the
Department’s burden estimates, all of which stated that we
underestimated the costs associated with the reporting of
data under proposed §361.40 described in the Regulatory

Impact Analysis section of the NPRM. 1In particular,

commenters raised concerns about estimates of the amount of
time needed for the collection of new data and the
quarterly reporting of individual data on all open service
records, as well as the cost of changes to State management
information systems. Some of these commenters stated that
the proposed new reporting requirements will create a
burden on the financial and personnel resources of the
agency. One commenter noted that documenting and tracking

the number of potentially eligible students with
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disabilities would be burdensome and costly considering the
number of potentially eligible students is staggering when
compared to the number of transition-age consumers
previously served by the DSUs.

Discussion: We recognize that proposed new data collection

and reporting requirements, including data on students with
disabilities receiving pre-employment transition services,
will have an impact on the financial and personnel
resources of the agency. However, the collection and
reporting of such data are required by the amendments made
by WIOA to section 101 (a) (10) of the Act. In addition, the
collection and reporting of data regarding the number of
students with disabilities receiving pre-employment
transition services and the costs of these services will
enable the Department and the States to better track the
use of VR program funds that must be reserved for the
provision of these services.

In response to the comments regarding the burden
associated with the reporting of data under final §361.40
and as a result of further Departmental review, we have
adjusted the burden estimates as described in the

Regulatory Impact Analysis section of the preamble of these

final regulations. Comments pertaining to specific
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estimates of reporting burden included in the Regulatory

Impact Analysis of the NPRM are addressed in the Regulatory

Impact Analysis of these final regulations. ©No changes are

needed to the regulatory text of final §361.40.
Changes: None.

RSA-911 Case Service Report

Comments: We received comments related to the definitions
of data elements, the reporting of Social Security numbers,
the reliability of data, the data elements used to report
services to employers, the reporting of barriers to
employment as required by section 116 of title I of WIOA,
and the timelines by which States must report data required
for the performance accountability indicators.

Discussion: We discuss comments related to the manner in

which the data are required to be reported under final
§361.40(a) and (b) through the RSA-911 in the supporting
statement for this data collection instrument published

elsewhere in this issue of the Federal Register, and under

the joint performance accountability system final
regulations, also published elsewhere in this issue of the

Federal Register, as appropriate.

Assessment for Determining Eligibility and Priority for

Services (§361.42)
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Advancing in Employment and Other Eligibility Criteria

Comments: Many commenters expressed strong support for
proposed §361.42(a) (1) (1iii) permitting an applicant to be
eligible if he or she requires vocational rehabilitation
services to advance in employment and meets all other
eligibility criteria. However, some of these commenters
requested clarification regarding the effect of the
regulation when an individual is unable to advance in
employment due to his or her disability. These commenters
also asked whether advancing in employment refers only to
the individual’s current employment, or if it extends to
preparations, including graduate education services, for
advancing in future employment. A few commenters requested
clarification about whether a DSU would be required to
support the pursuit of a graduate degree by an individual
already employed successfully in a competitive integrated
environment and about how financial need shall be assessed.
Some commenters expressed concern that the term
“advance in employment” was too vague and that it would be
difficult to know when an individual has achieved his or
her goal since one can always advance in employment to some
degree. These commenters also expressed concerns that

serving more individuals who want to advance in employment
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could force a DSU to implement an order of selection. Some
commenters suggested that the regulations should clarify
that advancement in employment should be explicitly linked
to the individual’s impairment, rather than broader
developmental needs.

A few commenters inquired whether the proposed changes
in §361.1, which establishes the purpose of the VR program,
affect the determination of eligibility under §361.42.
These commenters expressed concern that the deletion of the
term “gainful employment” in proposed §361.1 could be
misconstrued as disallowing entry level employment as a
vocational goal. A few commenters asked whether the new
emphasis on self-sufficiency and competitive integrated
employment means that those who apply for vocational
rehabilitation services intending only to work part-time
will be a lower priority for the purpose of determining
eligibility.

Discussion: We appreciate the strong support for the

changes in final §361.42. We also understand the need for
clarification.

Section 102 (a) (1) (B) of the Act, as amended by WIOA,
allows for an individual with a disability, whose physical

or mental impairment constitutes a substantial impediment
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to employment, to be determined eligible for vocational
rehabilitation services if he or she requires services to
prepare for, secure, retain, advance in, or regain

4

employment. By adding the phrase “advance in,” section

102 (a) (1) (B) of the Act, as amended by WIOA, reinforces the
Department’s long-standing commitment that the VR program
must provide comprehensive services to assist individuals
with disabilities to achieve their maximum vocational
potential. The VR program is not intended solely to place
individuals with disabilities in entry-level jobs but
rather to assist them to obtain appropriate employment,
given their unique strengths, resources, priorities,
concerns, abilities, capabilities, and informed choice.

The VR program’s purpose 1s the same regardless of whether
an individual wants to advance in employment or obtain
employment. We disagree with the commenter that the
provision of vocational rehabilitation services to assist
an individual to advance in employment should be limited to
disability needs rather than other needs or desires. The
extent to which DSUs should assist eligible individuals to
advance in their careers by providing vocational
rehabilitation services depends upon whether the individual

has achieved employment that is consistent with this

256



standard. The DSU’s assistance could include, as
appropriate for the individual, graduate-level
postsecondary education, if necessary to achieve the
advancement in employment specified in the vocational goal
on the individual’s approved individualized plan for
employment. All other eligibility criteria still apply to
applicants seeking to advance in employment.

Consistent with long-standing Department policy, we
interpret the phrase “advance in employment,” as used in
section 102 (a) (1) (B) of the Act and final
§361.42(a) (1) (1ii), broadly to include advancement within
an individual’s current employment or advancement into new
employment. In this way, the VR program ensures that
individuals with disabilities obtain the services necessary
so they can pursue and engage in high-demand jobs available
in today’s economy.

The addition of the phrase “advance in” in
§361.42(a) (1) (1ii), both proposed and final, underscores
long-standing policy. Because DSUs have been assisting
individuals to advance in employment prior to this
statutory and requlatory revision, we do not anticipate
that the change will result in a DSU implementing an order

of selection due to an increased number of individuals
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seeking to advance in employment. As stated, although the
phrase “advance in” employment is new in both the statute

and these final regulations, its inclusion merely mirrors

long-standing Departmental policy as set forth in RSA-PD-

97-04, dated August 19, 1997.

As discussed in more detail in the Purpose (§361.1)

section earlier in this preamble, inclusion of the term
“economic self-sufficiency,” rather than “gainful
employment” as contained in prior §361.1, does not alter
the eligibility criteria set forth in final $§361.42(a) (1)
or establish a priority of services for individuals seeking
any particular form of employment. Therefore, the changes
contained in final §§361.1 and 361.42(a) (1) (iii) do not
require DSUs to treat individuals seeking part-time or
self-employment differently (e.g., given lower priority)
than individuals seeking full-time employment. Neither the
Act, as amended by WIOA, nor these final regulations,
supports such an interpretation. Section 361.42(c) (2), for
example, prohibits the DSU from considering the nature of
an applicant’s vocational goal when determining eligibility
and priority for services. Therefore, a DSU may not
prioritize the determination of eligibility for individuals

who choose to pursue full-time employment over those who
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elect to seek part-time employment or self-employment. In
addition, economic self-sufficiency is intended to serve as
a goal to maximize employment, which may be achieved
through a variety of employment options, including entry-
level employment for individuals for whom it is consistent
with their skills, interests, and informed choice.

However, the achievement of economic self-sufficiency is
not among the criteria used to determine eligibility for
the VR program under section 102 (a) of the Act.

Changes: None.

Substantial Impediment to Employment

Comments: One State VR agency asked whether a substantial
impediment to employment for the purpose of determining
eligibility meant an impediment to any employment, or just
to the employment the individual wished to pursue.

Discussion: Although this particular eligibility criterion

was not changed in the Act, as amended by WIOA, or §361.42,
either proposed or final, we clarify in this Discussion
that the term “substantial impediment to employment” should
be interpreted in its broadest context, not just considered
with respect to the applicant’s specific vocational goal
when determining eligibility. Final §361.42(c) (2) (ii) (B),

as 1t did in prior regulations, prohibits the DSU from
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considering the individual’s desired employment objective,
even 1f known, during this stage of the vocational
rehabilitation process.

Changes: None.

Prohibited Factors

Comments: A number of commenters expressed concerns about
the inability to consider an applicant’s employment history
when determining eligibility, particularly for those who
are currently employed and apply for vocational
rehabilitation services to advance in employment. One
commenter stated that not being able to evaluate disability
barriers from previous or current employment experiences,
or not being able to assess abilities and capabilities by
examining past and current educational credentials, could
prevent the qualified rehabilitation counselor from
determining whether an individual has a substantial
impediment to employment and whether the individual
requires services to achieve an employment outcome.

Other commenters expressed concern that proposed
§361.42(c) (2), which precludes the consideration of an
applicant’s employment history, current employment status,
level of education, or educational credentials when

determining eligibility for services, contradicts the
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definition of “assessment” in §361.5(c) (5) (ii) (E), which
states that the vocational rehabilitation counselor must
rely on information obtained from the eligible individual’s
experience in integrated employment settings in the
community and other integrated settings.

Some of these commenters requested that we remove the
requirement that a DSU must not consider an applicant’s
employment history, current employment status, level of
education, or educational credentials when determining
eligibility for services. A commenter requested that
criminal records be added to the list of prohibited factors
when determining eligibility for vocational rehabilitation
services, except when the criminal background is related to
the employment outcome.

Discussion: The additional factors, set forth in both

proposed and final $361.42(c) (2) (1ii) (E) and (F), that a DSU
must not consider when determining an applicant’s
eligibility for vocational rehabilitation services are
consistent with long-standing policy. A DSU must examine a
variety of factors when developing an individualized plan
for employment, including the individual’s past and current
employment and education credentials, to ensure that the

appropriate vocational rehabilitation services are
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identified to assist the individual to achieve his or her
chosen vocational goal specified in the approved
individualized plan for employment. However, a DSU may not
use an applicant’s employment or education to determine his
or her eligibility for vocational rehabilitation services.
The change from the prior regulation in proposed and final
§361.42(c) (2) (ii) (E) and (F) clarifies existing eligibility
criteria and the list of prohibited factors in order to
ensure consistency with the phrase “advance in employment”
in the Act, as amended by WIOA, and these final
regulations. Because an individual may be eligible for the
VR program if he or she requires wvocational rehabilitation
services to advance in employment, the Act seems to take
into account that the individual could have more than
minimal educational or employment history. Regardless of
his or her education or employment history, the applicant
still must demonstrate that he or she has a disability and
that the disability constitutes a substantial impediment to
employment as required in §361.42(a) (1) (1ii) and requires
vocational rehabilitation services to prepare for, secure,
retain, advance in, or regain employment in accordance with
final §361.42(a) (1) (iii). In making these determinations,

the qualified wvocational rehabilitation counselor would
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review all known information about the applicant in order
to assess the individual’s impediments and service needs,
but the eligibility determination itself must not be based
on the fact that the individual has an extensive employment
or educational history.

Although final §361.42(c) (2) does not specifically
prohibit a DSU from considering an applicant’s criminal
background when determining an individual’s eligibility for
vocational rehabilitation services, the Act and these final
regulations require that a DSU base the determination of
eligibility only on those factors identified in section
102 (a) (1) of the Act and final §361.42(a) (1). However, the
DSU may develop policy and issue guidance to its wvocational
rehabilitation counselors about managing an individual’s
criminal background when developing the individualized plan
for employment to ensure that the vocational goal is
appropriate and that any necessary vocational
rehabilitation services to address this background are
provided in a manner that is consistent with limitations
that might be imposed by Federal, State, and local law and
regulations due to that criminal history. For further

information regarding Federal law and guidance in this
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area, see: http://wdr.doleta.gov/directives/ and

http://www.eeoc.gov/laws/guidance/.

Changes: None.
Residency
Comments: A number of commenters requested clarification

about the definition of “residency” for the purpose of
determining eligibility and providing vocational
rehabilitation services. Several commenters noted that
individuals may apply for services when living just across
the border in a neighboring State, while other individuals
receive services from one State but intend to work in
another State and continue working with the VR agency with
which they began their rehabilitation program.

Discussion: We proposed only one change from the prior

regulation in §361.42(c) (1) to clarify that a DSU is
prohibited from establishing de facto duration of residency
requirements by requiring the applicant to produce
documentation that would, under State or local law, result
in a duration of residence requirement. Although the
clarification regarding documentation did not exist in
prior §361.42(c) (1), the provision as contained in final
§361.42(c) (1) is consistent with long-standing Department

policy. The explicit prohibition against a duration of
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residency requirement existed in prior §361.42(c) (1) and
remains unchanged in all other respects in these final
regulations and is consistent with section 101 (a) (12) of
the Act.

Nonetheless in response to the requests for
clarification, as stated in Technical Assistance Circular
12-04, titled “Provision of Vocational Rehabilitation
Services to An Individual by More Than One Agency” and
dated June 11, 2012, we clarify here in this Discussion
that an individual may receive vocational rehabilitation
services from more than one DSU simultaneously, including
those in different States, when appropriate, and in
accordance with the implementation of an order of
selection, as applicable, in each State. In this way, the
individual can receive the services that best support his
or her vocational needs and the achievement of an
employment outcome.

Changes: None.

Compliance Threshold

Comments: A few commenters recommended that we establish a
compliance threshold of 90 percent with the requirement to
determine eligibility within 60 days of the receipt of the

application. These commenters stated this would provide a
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national benchmark by which DSUs would be held accountable
by community stakeholders as well as State and Federal
auditors.

Discussion: Section 102 (a) (6) of the Act and final

§361.41(b) (1) require DSUs to determine the eligibility of
an applicant within 60 days from the receipt of an
application for vocational rehabilitation services, unless
exceptional circumstances preclude the determination and
the individual agrees to a specific extension of time.

This requirement remains unchanged in the Act, as amended
by WIOA and these final regulations; therefore, it is not a
new requirement imposed on DSUs.

We appreciate the recommendations made by commenters
for a mechanism to ensure compliance. Section 106(a) (1) of
the Act requires States to comply with the common
performance accountability system requirements imposed on
all core programs of the workforce development system,
including the VR program, established by section 116 of
title I of WIOA. Section 116(b) (1) (A) reqguires a State to
comply with the six primary performance indicators set
forth in section 116 (b) (2) (A) (i), as well as any other
additional performance indicators developed by the State.

While there is no statutory authority for the Department to
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impose a performance accountability measure, such as that
recommended by commenters, there is nothing to preclude a
State from developing such a measure for itself. We will
continue to assess the compliance of DSUs with the 60-day
eligibility determination requirement in accordance with
section 107 of the Act using all available data and
information.

Changes: None.

Entities Holding Special Wage Certificates

Comments: Many commenters requested clarification about
whether a DSU may contract with a community rehabilitation
program to provide assessments used in the determination of
eligibility, if the community rehabilitation program holds
a subminimum wage certificate under section 14 (c) of the
FLSA.

Discussion: Neither the Act, as amended by WIOA, nor these

final regulations prohibit a DSU from contracting with a
community rehabilitation program for assessment services
regardless of whether that provider also holds a subminimum
wage certificate under section 14(c) of the FLSA.
Nevertheless, we strongly encourage DSUs to contract with
providers that can conduct assessments in competitive

integrated settings. It is through these assessments that
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DSUs may best determine the individual’s eligibility for
the VR program and the vocational rehabilitation services
needed to achieve competitive integrated employment.
Changes: None.

Extended Evaluation and Trial Work Experiences

Comments: Many commenters supported eliminating extended
evaluation as a tool for determining eligibility for some
individuals with the most significant disabilities.
However, many other commenters also requested clarification
of the circumstances under which it might be appropriate to
use extended evaluation for the determination of
eligibility for vocational rehabilitation services. Some
commenters expressed concern that individuals for whom a
trial work opportunity may not be available may
inappropriately be determined ineligible for services and
requested an evidentiary standard in the absence of the
term “clear and convincing evidence” in §361.42. Some
commenters explicitly requested that extended evaluation be
reinserted into the regulations.

Some commenters asked whether the term “clear and
convincing evidence” was removed from proposed
§361.42 (e) (2) (1iii) by mistake and recommended retaining

this standard. The proposed language required that
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“sufficient evidence” be obtained through trial work
experiences to determine if an individual cannot benefit
from vocational rehabilitation services to achieve a
vocational goal. These commenters believed sufficient
evidence 1s not a strong enough standard and that
individuals with significant disabilities may be
inappropriately determined ineligible as a result.

One commenter recommended that we revise
§361.42(e) (2) (1) to require that all trial work experiences
take place in integrated settings by deleting the phrase
“to the maximum extent possible.” One commenter requested
that we add examples of supports for individuals with
serious mental illness to §361.42(e) (2) (iv), such as
individual placement and supported employment services.

Discussion: We appreciate the support by many commenters

for the elimination of the use of extended evaluations for
the purpose of determining that an individual is unable to
benefit from vocational rehabilitation services due to the
severity of the individual’s disability and, thus, is
ineligible for wvocational rehabilitation services under
section 102 (a) (2) (B) of the Act, as amended by WIOA, and
§361.42. The Act’s amendment and these final regulations

help to ensure that before a DSU makes an ineligibility
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determination, it must conduct a full assessment of the
capacity of the applicant to perform in realistic work
settings, without the use of lengthy extended evaluations.
We appreciate the comment recommending that all trial
work experiences be conducted in competitive integrated
employment settings. While we agree that these experiences
should be provided in competitive integrated employment
settings, to the maximum extent possible, as stated in both
proposed and final §361.42(e) (2) (i), there is no statutory
authority to do as the commenter recommends. Section
102 (a) (2) (B) of the Act, as amended by WIOA, requires a DSU
to explore an individual with a disability’s ability to
work through trial work experiences prior to determining
that the individual is not eligible for the VR program due
to the severity of his or her disability. The trial work
experiences must be of “sufficient variety” and must
provide the individual with the opportunity to “try
different employment experiences” and “become employed in
competitive integrated employment.” There is no mandate in
section 102 (a) (2) that all trial work experiences be in
competitive integrated employment. In fact, the use of the
phrases “sufficient variety” and “different employment

opportunities” suggest the congressional understanding that

270



some trial work experiences may need to be provided in a
setting other than competitive integrated employment.
However, given the Act’s heightened emphasis on the
achievement of employment outcomes in competitive
integrated employment, as well as the fact that section
102 (a) (2) (B) of the Act, as amended by WIOA, specifically
mandates that trial work experiences provide individuals
with the opportunity to become employed in competitive
integrated employment, we believe that final
§361.42(e) (2) (1) is consistent with the statute. Proposed
and final §361.42(e) (2) (1), are both consistent with prior
§361.42(e) (2) (1), with only minor wording changes to
conform to terms used in the Act, as amended by WIOA. The
Department also believes that trial work experiences in
integrated settings, rather than simulated or mock
experiences in sheltered environments, provide the DSU with
the best and most comprehensive evidence of an individual’s
capacity to achieve competitive integrated employment.
Therefore, consistent with the intent of the Act to provide
individuals with disabilities the opportunity to achieve
competitive integrated employment, we strongly recommend
that DSUs exhaust all opportunities to provide trial work

experiences through actual work experiences in integrated
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community environments to obtain the evidence necessary for
making the determination of an individual’s eligibility for
vocational rehabilitation services.

We do not expect that individuals with significant
disabilities will be determined ineligible in greater
numbers as a result of this change. Rather, we expect that
more individuals, including those with the most significant
disabilities, and those who may require supported
employment services, will achieve competitive integrated
employment outcomes.

We appreciate the comments regarding the inadvertent
deletion of prior regulatory provisions regarding clear and
convincing evidence from proposed §361.42(e) (2) (iii) and
appreciate the strong support that this provision be
retained in these final regulations. We agree with
commenters that “sufficient evidence” is insufficient for a
determination of ineligibility and that some individuals
with significant disabilities may be inappropriately
determined ineligible as a result. The deletion of the
provision related to clear and convincing evidence was
indeed an error and we have revised final

§361.42(e) (2) (11ii1) to read exactly as it had in prior
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regulations, thus resulting in no regulatory change from
prior regulations to these final regulations.

We believe retaining prior regulatory text in these
final regulations is consistent with the statutory
requirements of section 102 of the Act, as amended by WIOA.
Specifically, section 102 (a) of the Act, read in its
entirety, establishes the information that is sufficient to
make a determination of eligibility for an individual with
a disability for purposes of the VR program. There is no,
and never has been, a statutory requirement that clear and
convincing evidence be used to make an eligibility
determination. This long-standing statutory interpretation
is consistent with use of the phrase “sufficient evidence”
in §361.42(e) (2) (iii) (A), both prior and final, with
respect to eligibility determinations. However, when
making a determination of ineligibility due to the severity
of an individual’s disability, section 102 (a) (5) (C) (1) of
the Act, which remained unchanged by WIOA, requires the DSU
to inform the individual in writing of the reason for the
ineligibility determination, including the clear and
convincing evidence that formed the basis for that
determination. This long-standing statutory requirement is

consistent with use of the phrase “clear and convincing
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evidence” in §361.42(e) (2) (iii) (B), both prior and final,
with respect to determinations of ineligibility.
Therefore, given the error noted by commenters, the
Department has retained prior §361.42(e) (2) (iii) in these
final regulations.

In addition, prior to WIOA, section 102 (a) (2) (B) of
the Act required that trial work experiences be of
sufficient variety and provided over a sufficient period of
time to enable the DSU to determine the eligibility of the
individual, or to obtain clear and convincing evidence of
the individual’s inability to achieve an employment outcome
due to the severity of his or her disability.

Section 102 (a) (2) (A) and section 102 (a) (2) (B) now
state only that the trial work experiences must be of
sufficient variety and over a sufficient period of time to
determine the eligibility of the individual. Section 102
of the Act, as amended by WIOA, no longer makes reference
to the need for clear and convincing evidence for the
purpose of determining an individual’s ineligibility for
vocational rehabilitation services. Consistent with these
amendments, we proposed to revise §§361.42(e) (1) and
361.42 (e) (2) (1iii) to require that trial work experiences be

of sufficient variety and over a sufficient period of time
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for the DSU to obtain sufficient evidence that the
individual cannot benefit from participation in the VR
program.

In proposing this change, we believe that the Act, as
amended by WIOA, did not intend, to weaken the evidentiary
standard required for this determination. It remains our
long-standing policy that individuals with disabilities,
including those with the most significant disabilities,
must be afforded every opportunity to obtain the vocational
rehabilitation services needed to achieve high quality
employment and that a DSU should only deny an individual
this opportunity in limited circumstances, and based on the
highest level of proof.

Therefore, we have revised final §361.42(e) (2) (iii) to
clarify that the trial work experiences must yield clear
and convincing evidence before a DSU may determine an
individual is incapable of benefiting from the provision of
vocational rehabilitation services, and, thus, is
ineligible for the program.

We agree with the commenter that individuals with
serious mental illness should be afforded the necessary
supports, such as--but not limited to--individual placement

or supported employment services, to ensure trial work
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experiences are beneficial. The same is true for any
individual with significant disabilities participating in
trial work experiences. Proposed §361.42(e) (2) (iv)
remained unchanged from prior regulations. While we
disagree with the commenter that specific examples
pertinent to mental illness should be included in final
§361.42 (e) (2) (iv) because to do so could cause more
confusion as to why other examples were not added.

However, assistive technology services and personal
assistance services are not the only support that should be
provided during a trial work experience. Although we
believe the provision was clear that the two examples given
were just two examples of many given the use of the word

”

“including,” we have nonetheless made a small change to
§361.42 (e) (2) (iv) to add further clarity.

Changes: We have revised final §361.42(e) (2) (iii) to
retain prior §361.42(e) (2) (iii), thereby specifying that a
DSU must base eligibility determinations on sufficient
evidence, but that determinations of ineligibility due to
the severity of an individual’s disability must be based on
clear and convincing evidence. We have also revised final

§361.42 (e) (2) (iv) to add the phrase “including, but not

limited to” when providing examples of the types of support
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services that may be provided to an individual
participating in a trial work experience. This change
clarifies that DSUs should ensure an individual with a
disability receives the supports he or she needs so that
the trial work experience is beneficial.

Development of the Individualized Plan for Employment

(§361.45)

Time Frame for Developing the Individualized Plan for

Employment

Comments: Many commenters supported the change from the
prior regulations in proposed §361.45(e) which required
that the DSU develop the individualized plan for employment
for each eligible individual as soon as possible, but no
later than 90 days following determination of eligibility,
unless the DSU and the individual agree to a specific
extension of that time frame. Some commenters supported
the 90-day standard but were concerned that the quality of
plans be maintained and that plans continue to be
individualized based on interests, abilities and informed
choice and not be made uniform out of expediency. These
commenters stated that DSUs may not take the time needed to
develop a comprehensive individualized plan for employment

within the 90-day time limit, and may settle for a more
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generalized plan rather than seeking an extension of time.
Some commenters, though they supported a specific time
limit, stated that the limit should be shorter than 90 days
and recommended that we strengthen the regulation to
promote the more timely development of the individualized
plan for employment. One commenter recommended the
adoption of a 90 percent compliance standard for this
regulation to strengthen the adherence to the time limit.
Another commenter asked how long the extended period should
be to ensure that there are no additional delays in the
development of the individualized plan for employment.
Finally, one commenter requested guidance concerning how to
proceed in situations where the individual does not agree
to an extension.

Discussion: We appreciate the comments supporting the

proposed regulatory changes, as well as the concerns
expressed by commenters about those same changes. As
explained in the NPRM, the change to §361.45(e), which
mirrors section 102 (b) (3) (F) of the Act, as amended by
WIOA, is intended to efficiently and effectively serve
eligible individuals, move them through the VR process with
minimal delay, and achieve employment outcomes in

competitive integrated employment. We believe that DSUs
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can implement the regulation in a manner that does not
negatively affect the quality and individualized nature of
the plan for employment for each eligible individual and
that this requirement will have a minimal impact on the
majority of DSUs that have already adopted the 90-day time
frame. Despite the 90-day time frame, these plans must be
of sufficient quality to incorporate mandatory components
in section 102 (b) (4) of the Act, and meet requirements
under §361.46(a) (1), which requires the individualized plan
for employment to be consistent with the individual’s
unique strengths, resources, priorities, concerns,
abilities, capabilities, career interest, and informed
choice consistent with the general goal of competitive
integrated employment (except that in the case of an
eligible individual who is a student or a youth with a
disability, the description may be a description of the
individual’s projected post-school employment outcome) .

In addition, the change to §361.45(e) is necessary to
implement the statutory requirement in section 102 (b) (3) (F)
of the Act, as amended by WIOA, that specifically mandates
DSUs to develop the individualized plan for employment for
each individual within 90 days following the determination

of eligibility, unless the DSU and the individual agree to
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an extension of that time frame. Therefore, we do not have
the statutory authority to shorten the time frame because
to do so would be inconsistent with the statute.

DSUs must comply with the requirements of section
102 (b) (3) (F) of the Act and final §361.45(e) when
developing the individualized plans for employment for each
eligible individual. We will assess the DSUs’ compliance
with the requirement during the monitoring and review we
conduct under section 107 of the Act. We do not believe
that it is necessary, therefore, to include a 90 percent
compliance standard in this regulation to strengthen the
adherence to the time frame.

Section 102 (b) (3) (F) of the Act and final §361.45(e)
permit the DSU and individual to agree to a specific
extension of the 90-day time limit without imposing a
limitation on the length of that extension. DSUs should
ensure that the extension is warranted based on the
particular circumstances and needs of the individual and
that the extensions are not so long as to cause unnecessary
delays in providing services.

The individualized plan for employment is an evolving
document and may be amended to effect changes of goal,

services, providers, and time frames. If the individual
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disagrees with the vocational rehabilitation counselor’s
request to extend the time for developing the plan, the
counselor should determine whether the plan, as written at
that time, addresses the mandatory components of section
102 (b) of the Act and final $§361.46, and whether the
information in the plan is sufficient to allow the DSU and
individual to proceed with the delivery of services, with
the understanding that the plan may be amended. If the
counselor determines that the plan does not contain
sufficient information on which to base the provision of
services and the individual still disagrees with the
request to extend the development of the plan beyond 90
days after further vocational guidance and counseling, the
counselor should refer the individual to the CAP for help
in resolving the disagreement, and must, in accordance with
section 102 (c) (2) (B) (1i), inform the individual of the due
process rights set forth in section 102 (c) of the Act and
final §361.57.

Changes: None.

Options for Developing the Individualized Plan for

Employment

Comments: All comments received on proposed §361.45(c) (1)

supported the requirement that a DSU provide eligible
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individuals information about the option of requesting
assistance from a disability advocacy organization when
developing the individualized plan for employment. Many of
the commenters recommended that we include in the
regulation examples of disability advocacy organizations,
such as agencies funded under the Act, entities providing
services under the Ticket to Work and Work Incentive Act of
1998, and agencies assisting individuals with disabilities
under the Developmental Disabilities Assistance and Bill of
Rights Act of 2000 and the IDEA.

All commenters supported our inclusion of benefits
planning in proposed §361.45(c) (3). A few commenters
requested that we define that term. One commenter asked
whether we would support the development of additional
benefit planning resources and what documentation would be
required to verify the individual’s completion of benefits
planning.

Discussion: We appreciate the comments supporting the

proposed regulations. Section 102 (b) (1) (A) of the Act, as
amended by WIOA, and final $361.45(c) (1) (ii) (C) are
intended to empower eligible individuals by clarifying that
they can choose to seek assistance from disability advocacy

organizations when developing their individualized plans
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for employment. Section 102(b) (1) (A) of the Act does not
specify examples of these disability advocacy
organizations, and we do not believe it necessary to
include examples in final §361.45(c) (1) (ii) (C) because to
do so could have an unintended limiting effect. However,
we encourage DSUs to provide eligible individuals with a
list of the advocacy organizations in the State so that
they may identify those organizations with expertise in
disability-related needs, responsibilities, and services
that are required to achieve the individuals’ employment
goals.

Consistent with section 102 (b) (2) of the Act, as
amended by WIOA, final §361.45(c) requires DSUs to provide
certain information in writing to eligible individuals when
developing the individualized plan for employment.
Specifically, final §361.45(c) (2) and (3) require DSUs to
provide general information on additional supports and
assistance for individuals with disabilities desiring to
enter the workforce, including assistance with benefits
planning, to individuals receiving Supplemental Security
Income or Social Security Disability Insurance benefits.
We recommend that DSUs retain a copy of this written

information and guidance in the individual’s service
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record, as they would be documents pertinent to the
development of the individualized plan for employment.

In addition, we understand that benefits planning may
take many different forms over a course of time.
Furthermore, benefits planning and the individuals
certified to provide these types of support services are
determined by the SSA’s work incentive program. We believe
it is important that States retain sufficient flexibility
to work with providers appropriately certified or defined
by SSA. Therefore, we disagree with the recommendation to
define “benefits planning” in these final VR program
regulations.

Furthermore, although DSUs must provide information
about benefits planning and available resources, they are
not required to document the completion of these services.
However, 1f benefits planning is included and the services
in the individualized plan for employment, it should be
documented upon completion.

Changes: None.

Data for preparing the Individualized Plan for Employment

Comments: One commenter stated that the determination of
eligibility only requires that an individual have

impediments to employment but not necessarily impediments
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to the specific employment outcome the individual desires,
and questioned why only this data would be used.

Discussion: While we appreciate the concerns expressed by

the commenter, this section of the Act was not changed by
WIOA and, therefore, no changes were proposed in the NPRM.
We address other comments we received on this section

regarding the use of sheltered employment settings for the

conduct of assessments in the Assessment for Determining

FEligibility and Vocational Rehabilitation Needs section

under the Applicable Definitions section previously in this

preamble.
Changes: None.

Content of the Individualized Plan for Employment (§361.46)

Comments: The majority of commenters supported proposed
§361.46(a) (1), requiring that the individualized plan for
employment specify an employment goal consistent with the
general goal of competitive integrated employment under
section 102 (b) (4) of the Act, as amended by WIOA. However,
a few commenters expressed concern that the proposed
regulation does not satisfactorily address the needs of all
individuals with disabilities because it limits options for
employment goals to competitive integrated employment, and

stated that the regulation is in conflict with
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congressional intent regarding the full range of employment
options.

A few commenters recommended adding to or clarifying
the requirement in proposed §361.46(a) (7) (iii) that the
individualized plan for employment contain a description of
how the responsibilities for service delivery will be
divided between the employment network and the DSU under
section 102 (b) (4) (H) of the Act.

Discussion: We appreciate the support for the proposed

regulation. WIOA did not amend section 102 (b) (4) (H) of the
Act, which requires that the individualized plan for
employment for an individual receiving assistance from an
employment network through the Ticket to Work and Self-
Sufficiency program established under the Social Security
Act include a description of how the responsibility for
providing services will be divided between the employment
network and the DSU. Therefore, we do not believe that
further clarification of this long-standing requirement is
necessary.

We received comments about eliminating uncompensated
employment outcomes through the individualized plan for
employment, and we address them in the discussion on the

definition of “employment outcome” in final §361.5(c) (15)
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under the Applicable Definitions section elsewhere in this

Analysis of Comments and Changes section.

Changes: None.

Scope of Vocational Rehabilitation Services for Individuals

with Disabilities

Services for Individuals Who Have Applied or Been

Determined Eligible for Vocational Rehabilitation Services

(§361.48 (b))

Advanced Training

Comments: A few commenters supported including advanced
training in STEM fields (science, technology, engineering,
or mathematics, including computer science), medicine, law,
or business as a vocational or other training service in
proposed §361.48(b) (6) so that individuals with
disabilities can be prepared for the high-demand careers
available in today’s economy. One commenter recommended
that advanced training be provided, as appropriate, not
only for those specific careers mentioned in proposed
§361.48 (b) (6), but for all careers. Another commenter
suggested that §361.48(b) (6) explicitly state that advanced
training must be provided under an individualized plan for

employment. Still another commenter requested that
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proposed §361.5(c) include a definition of “advanced
training.”

By contrast, a few commenters expressed concern about
the potential cost burden upon VR agencies that would
result from individuals pursuing advanced training under
proposed §361.48(b) (6). These commenters suggested that
comparable benefits are typically limited for graduate
students; as a result, DSUs would need to cover all or a
substantial portion of the cost of advanced degrees.

Additionally, one commenter requested that we clarify
in $361.48 (b) that vocational rehabilitation services are
not intended to assist individuals to obtain employment in
only entry-level careers.

Discussion: We appreciate the support for including

advanced training among the individualized services
available. The Department has a long history of
encouraging DSUs to provide advanced training, when
appropriate, to assist eligible individuals in achieving
their employment goals. Section 103 (a) (18) of the Act, as
amended by WIOA, specifically permits DSUs to provide
vocational rehabilitation services that encourage qualified
eligible individuals to pursue advanced training in the

STEM fields, medicine, law, or business. Section 103 (a) (5)
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of the Act and our prior regulation in §361.48(f) (now
final §361.48(b) (6)) have historically permitted DSUs to
provide training at institutions of higher education,
including in advanced degree programs, to qualified
eligible individuals.

While section 103 (a) (18) of the Act specifically
mentions advanced education in certain fields, that does
not exclude advanced training in other fields under section
103 (a) (5) of the Act. 1In reviewing proposed §361.48 (b) (6),
the Department recognizes that it could be interpreted as
allowing advanced training in only certain fields. This
was not our intent, and that restriction would not be
consistent with section 103 (a) of the Act or long-standing
Department policy. Therefore, we have revised final
§361.48 (b) (6) to clarify that DSUs may provide advanced
training in any field, not just the specific fields listed
in section 103 (a) (18) of the Act.

We do not believe that a definition of “advanced
training” 1s necessary. Neither section 7, nor section
103 (a), of the Act, as amended by WIOA, defines “advanced
training.” We understand that “advanced training” may have
multiple meanings, such as degrees conferred by

institutions of higher education and advanced
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certifications in certain fields, all of which may be
permissible under the VR program. Therefore, we will not
define this term in final §361.48(b) (6) or elsewhere in
final part 361 to avoid limiting the meaning of “advanced
training.”

As stated earlier, final §361.48(b) (6) continues the
long-standing availability of financial support for
advanced training through the VR program. Therefore,
though comparable benefits for graduate-level education may
be limited, we anticipate that DSUs will experience little,
if any, increase in the costs of providing this existing
service.

The Secretary agrees that providing vocational
rehabilitation services is not limited only to helping an
individual with a disability obtain entry-level employment.
Under section 102 (a) (1) of the Act, as amended by WIOA, and
final §361.48(b), DSUs are to provide vocational
rehabilitation services to help eligible individuals
advance in employment, consistent with each individual’s
approved individualized plan for employment and his or her
unigque strengths, resources, priorities, concerns,

abilities, capabilities, interests, and informed choice.
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Changes: We have revised §361.48(b) (6) to clarify that
DSUs may provide advanced training in any field.

Other Services

Comments: Some commenters recommended that proposed
§361.48(b) include other services not already specifically
mentioned. Of these commenters, a few suggested that
§361.48 (b) (6) allow DSUs to provide tuition and other
services for students with intellectual or developmental
disabilities in a Comprehensive Transition and
Postsecondary Program for Students with Intellectual
Disabilities, as defined by the Higher Education Act of
2008. One commenter asked that assistive technology be
included among the individualized services listed in this
section. Another commenter suggested that §361.48 (b)
require that DSUs recruit, train, and hire peer service
providers and mental health advocates to offer
individualized support services to individuals experiencing
mental illness.

Finally, one commenter requested that we clarify the
difference between job retention services and follow-along
services in §361.48(b) (12).

Discussion: We disagree with the commenters’

recommendations to identify in final §361.48(b) other
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services not specifically listed. The list of services in
section 103 (a) of the Act and final §361.48(b) is not
exhaustive. Therefore, DSUs may provide other services,
not specifically listed, if necessary for the individual to
achieve an employment outcome. Similarly, we clarify here
that the vocational and other training services specified
in final §361.48(b) (6) encompass tuition and other services
for students with intellectual or developmental
disabilities in a Comprehensive Transition and
Postsecondary Program for Students with Intellectual
Disabilities, as defined by the Higher Education Act of
2008. In addition, assistive technology is encompassed in
the definition of “rehabilitation technology” in final
§361.5(c) (45), which is included among the individualized
services in final §361.48(b) (17). Also, section 103 (a) of
the Act, as amended by WIOA, does not specifically require
a DSU to provide mental health advocacy services or peer-
counseling services for individuals with mental health
diagnoses. However, a DSU may provide peer-counseling
services, on an individualized basis, under final
§361.48(b) (3), (12), and (21).

Finally, job-retention services and follow-along

services are both types of job-related services. Job-

292



retention services may include any vocational
rehabilitation service (i.e., vocational rehabilitation
counseling and guidance, maintenance, or tools) necessary
to help an individual maintain employment. Follow-along
services typically mean direct contact with an employed
individual to provide support with issues arising from
employment, such as on-the-job performance, or with
addressing employment barriers, such as absenteeism or
tardiness, that could jeopardize employment.

Changes: None.

Scope of Vocational Rehabilitation Services for Groups of

Individuals with Disabilities (§361.49(a))

Establishment, Development, or Improvement of Community

Rehabilitation Programs

Comments: One commenter suggested that vocational
rehabilitation services provided under §361.49(a) (1) for
establishing, developing, or improving a public or other
nonprofit community rehabilitation program should be
allowable only if these services result in competitive
integrated employment for the individuals receiving
services from the program.

Discussion: We agree with the comment that services for

groups provided under §361.49(a) (1) must be provided for
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the purpose of achieving competitive integrated employment.
Section 103 (b) (2) of the Act remained unchanged by the
amendments in WIOA, except for a technical amendment. As
such, services provided under this authority have always
been for the purpose of promoting integration in the
community through employment, and final §361.49(a) (1), like
the Act, as amended by WIOA, emphasizes employment outcomes
in competitive integrated employment, including supported
employment and customized employment.

Changes: None.

Technical Assistance to Businesses

Comments: Another commenter sought clarification about the
difference between technical assistance to businesses
seeking to employ individuals with disabilities in proposed
§361.49(a) (4) and training and services for employers in
proposed §361.32. This commenter inquired whether both
authorities may be used to fund these similar services.

Discussion: In answer to the request for clarification,

DSUs are permitted to partner with employers and businesses
under both final §§361.49(a) (4) and 361.32, as authorized
by sections 103 (b) and 109, respectively, of the Act, as
amended by WIOA. Under final $361.49(a) (4), DSUs may use

VR program funds to provide technical assistance to
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businesses seeking to hire individuals with disabilities,
and this authority must be exercised in a manner consistent
with the ultimate purpose of the program--achieving
competitive integrated employment. Final §361.32 is
similar, and it identifies specific activities DSUs may
engage in when providing training and technical assistance
to businesses. These activities may include, but are not
limited to, general training and technical assistance for
employers about employing individuals with disabilities,
disability awareness, and employment law; recruitment,
training, retention of, and workplace accommodations for,
employees with disabilities; and improving opportunities
for work-based learning experiences for individuals with
disabilities. The specific activities in final §361.32 are
encompassed within the more general authority of final
§361.49(a) (4). Thus, there is little distinction between
the two authorities, and DSUs may rely on both when
providing training and technical assistance to businesses
seeking to employ individuals with disabilities in
competitive integrated employment.

Changes: None.

Establishment, Development, or Improvement of Assistive

Technology Programs
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Comments: A few commenters opposed proposed §361.49 (a) (8),
because it requires that individuals with disabilities be
applicants of or be determined eligible for vocational
rehabilitation services to access assistive technology
services through the establishment, development, or
improvement of assistive technology demonstration, loan,
reutilization, or financing programs established under the
Assistive Technology Act of 1998.

Discussion: We agree with commenters that section

103 (b) (8) of the Act, as amended by WIOA, is not explicitly
limited to individuals with disabilities who have applied
or been determined eligible for the VR program. We also
agree that individuals with disabilities who are not
applicants or eligible individuals of the VR program may
benefit from the coordination of programming with
activities authorized under the Assistive Technology Act of
1998.

After further review, we recognize that limiting these
generalized assistive technology services to applicants and
eligible individuals of the VR program, as we did in
proposed §361.49(a) (8), may have created an unintended
barrier for these individuals in accessing generalized

assistive technology services. Our intention of limiting
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this service to applicants and eligible individuals of the
VR program in proposed §361.49(a) (8) was to be consistent
with the establishment authority in section 103 (b) (2) of
the Act and proposed §361.49(a) (1), which remained
substantially unchanged by WIOA.

However, we acknowledge that the nature of the
services provided under the new establishment authority of
section 103 (b) (8) of the Act and proposed §361.49(a) (8) is
quite different. We also acknowledge that neither section
103 (b) of the Act, as amended by WIOA, nor proposed §361.49
mandates the DSU to provide any one of these services,
including the assistive technology related services in
section 103 (b) (8) of the Act and proposed §361.49(a) (8).
Furthermore, consistent with section 103 (b) of the Act,
under final §361.49(a), some of the services to groups are
available to individuals who may not have applied or been
determined eligible for vocational rehabilitation services.

We acknowledge that some individuals with disabilities
may require generalized assistive technology services
before they are able to apply for vocational rehabilitation
services, or that, through the receipt of generalized
assistive technology services, individuals with

disabilities may realize their potential to achieve
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competitive integrated employment and subsequently apply
for vocational rehabilitation services. Therefore, the
final regulations do not limit assistive technology
services to applicants and eligible individuals of the VR
program.

Finally, the assistive technology services provided
under this authority are more generalized in nature and for
the benefit of a group of individuals; they are not tied to
the individualized plan for employment of any one
individual. 1Individualized assistive technology services
and devices may only be provided, under section 103(a) (14)
of the Act and final §361.48 (b) (17) and in accordance with
an agreed upon individualized plan for employment.

Changes: We have revised final §361.49(a) (8) so that DSUs
are permitted to provide any individual with a disability
generalized assistive technology services provided under
programs established, developed, or improved by the DSU in
coordination with activities authorized under the Assistive
Technology Act of 1998.

Advanced Training

Comments: One commenter sought clarification of the
authority of the DSU to provide support to eligible

individuals (including, as appropriate, tuition) for
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advanced training in specific fields under proposed
§361.49(a) (9) .

Discussion: As stated in the NPRM, because $§361.49(a) (9)

addresses services to groups, we believe there are only
limited circumstances in which it would be appropriate for
the DSU to provide support for advanced training under that
section. Examples include supporting an advanced degree
program for multiple eligible individuals at the same
institution of higher education or developing and
implementing specific programming to benefit a group of
eligible individuals working toward advanced degrees at
institutions of higher education.

Final §361.49(a) (9), which mirrors section 103 (b) (9)
of the Act, as amended by WIOA, is not intended, and must
not be used, to replace the authority of the DSU to provide
advanced training to eligible individuals on their
individualized plans for employment under section 103 (a) (5)
and (18) of the Act and final §361.48 (b).

Changes: None.

Comparable Services and Benefits (§361.53)

Accommodations and Auxiliary Aids and Services

Comments: Although a few commenters supported the proposed

regulation, many commenters recommended that accommodations
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and auxiliary aids and services be exempt from a search for
comparable services and benefits when they are needed to
help an individual participate in services that are exempt
from such a search. Two commenters recommended removing
the requirement to search for comparable benefits for
auxiliary aids and devices altogether. Some commenters
indicated that, prior to WIOA, providing accommodations or
auxiliary aids and services was typically done in support
of another service and rarely a stand-alone service.

A few commenters noted a technical error in proposed
§361.53(b), which cross-referenced the vocational
rehabilitation services exempt from a determination of the
availability of comparable services and benefits in
proposed §361.48(a) instead of proposed §361.48(b), the
correct citation. These commenters also recommended
revising the regulation to specify that a comparable
service review is not required prior to providing an
accommodation or auxiliary aid or service if it is
necessary for an individual to receive one of the exempt
services listed in proposed §361.48(b).

Discussion: We appreciate the comments and recommendations

about comparable services and benefits. Although many

commenters suggested that we exempt accommodations and
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auxiliary aids and services from a search for comparable
services and benefits, especially when they are needed to
enable an individual to participate in services that are
exempt from such a search, doing so would be contrary to
the statute. Whereas some commenters noted that prior to
WIOA, providing accommodations for auxiliary aids and
services was typically done in support of another service
and rarely as a stand-alone service, section

101 (a) (8) (A) (1) of the Act, as amended by WIOA,
specifically added accommodations or auxiliary aids and
services to those services that require a determination of
available comparable services and benefits before the DSU
may provide them. Moreover, section 101 (a) (8) (A) (1)
specifically exempts certain services from this search, but
accommodations or auxiliary aids and services are not among
those that are exempt.

We agree that there was an error in the cross-
reference to proposed §361.48(a), as noted by several
commenters. We have made the correction.

Changes: We have revised final §361.53(b), which cross-
references §361.48, to correct a typographical error that
appeared in the NPRM. The correct cross-reference 1is

§361.48(b) .
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Pre-Employment Transition Services and Personally

Prescribed Devices

Comments: A few commenters suggested that pre-employment
transition services be added to the list of services exempt
from a search for comparable services and benefits because
the vocational rehabilitation agency must ensure that these
services are provided or provide them directly.

One commenter suggested that personally-prescribed
devices, such as eyeglasses, hearing aids, and wheelchairs,
be added as an exempt service under proposed §$361.53(b).
The commenter based this recommendation on a statement in
the preamble of the NPRM about identifying agency financial
responsibilities in interagency agreements under proposed
§361.53(d) that personally prescribed devices are not
included in accommodations or auxiliary aids and services
for the purposes of these regulations.

Discussion: While we agree with commenters that DSUs must

provide, or arrange for the provision of, pre-employment
transition services, section 101 (a) (8) (A) (i) of the Act, as
amended by WIOA, does not exempt these services from the
search for comparable services and benefits as it does for
other specific services. A DSU may satisfy its mandate

under section 113 of the Act by arranging for pre-
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employment transition services provided by another public
entity after conducting a search for comparable services
and benefits. Similarly, section 101 (a) (8) (A) (i) of the
Act does not exempt personally-prescribed devices, such as
eyeglasses, hearing aids, and wheelchairs. Given that the
Act specifically exempts some services, there is no
statutory basis to exempt other services or devices from
the search for comparable services and benefits; therefore,
personally prescribed devices may not be added as an exempt
service under final §361.53(b) as referenced in final
§361.53(d) .

Changes: None.

Interagency Agreements

Comments: Several commenters addressed interagency
agreements between DSUs and public institutions of higher
education for providing accommodations and auxiliary aids
and services. A few commenters shared their concern that
students may not receive services they need because the DSU
and an institution of higher education cannot agree on
financial responsibilities. One commenter suggested that
DSUs be required to provide the services and then pursue
reimbursement from the universities if no interagency

agreement exists. Other commenters supported interagency
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agreements so long as they did not result in denial or
delays in providing needed aids or accommodations. Some
commenters stated that interagency agreements should not
require negotiation of the financial responsibilities for
providing accommodations or auxiliary aids and services,
which should be the responsibility of the agency that is
providing the service, aid, or accommodation. Other
commenters stated that these financial responsibilities
should be defined at a national level. One commenter
suggested that interagency agreements should be explicit in
specifying who is responsible for accommodations, services,
and auxiliary aids, and that the regulations should include
a required time frame of six months from the publication of
the final regulations for completing interagency
agreements.

A few commenters objected to one example in the NPRM
describing agency financial responsibilities in interagency
agreements with public institutions of higher education.
Specifically, the commenters thought the example of a DSU
providing interpreters or readers both in and out of a
classroom in a State where tuition is free for deaf or
blind students could be misinterpreted as guidance or

direction from the Department about how to assign financial
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responsibilities rather than as an example of negotiating
financial responsibilities.

Discussion: We appreciate the concerns expressed by

commenters regarding negotiation of financial
responsibilities in interagency agreements and the
potential delay in students receiving services. Pursuant
to section 101 (a) (8) (A) (1) of the Act and final
§361.53(c) (2), DSUs must provide a service if that service
is not available as a comparable service at the time it is
needed. This provision should not be interpreted as
precluding the required negotiation of financial
responsibilities under an interagency agreement required by
section 101 (a) (8) (B) of the Act and final §361.53(d).
Although some commenters suggested that accommodations
and auxiliary aids and services should be the
responsibility of the agency providing the service
requiring the accommodations, section 101 (a) (8) (B) of the
Act, as amended by WIOA, mandates that State-level
interagency agreements identify who is financially
responsible for providing vocational rehabilitation
services, including accommodations or auxiliary aids and

services.
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There is no statutory authority for the Department to
define these financial responsibilities at the national
level. While the statute and these final regulations
establish some parameters, both permit States to develop
interagency agreements appropriate to their unique needs,
thereby ensuring maximum flexibility. For example, States
may choose to explicitly identify the financial
responsibilities of each party to the interagency agreement
as suggested by the commenter.

Additionally, there is no statutory authority for the
Department to impose a deadline of six months from the
publication of the final regulations to complete
interagency agreements. Moreover, we do not believe such a
deadline is necessary because the requirement to enter into
interagency agreements, set forth in section 101 (a) (8) (B)
of the Act and final §361.53, existed prior to the
enactment of WIOA. The requirement to enter into an
interagency agreement is long-standing, with the only
change being the explicit inclusion of accommodations or
auxiliary aids and services. However, as noted in the
preamble to the NPRM, we believe that these services were
always included in the search for comparable services and

benefits, as is any vocational rehabilitation service that

306



is not explicitly exempt. For this reason, the changes
made to the interagency agreements pursuant to the
amendments made by WIOA are technical--not substantive--in
nature, and additional time to implement the requirement is
not necessary.

Finally, in response to comments expressing concern
about one of the examples provided in the preamble to the
NPRM, that example is one of several in a non-exhaustive
list. Determination of agency financial responsibilities
in interagency agreements is a State matter and should be
developed appropriately to meet each State’s unique
circumstances. We provided the examples only to
demonstrate how some States have resolved financial
responsibilities in interagency agreements. However, these
examples do not necessarily represent best practices or the
complete universe of how such issues may be resolved.
Changes: None.

Semi-Annual and Annual Review of Individuals in Extended

Employment and Other Employment Under Special Certificate

Provisions of the Fair Labor Standards Act (§361.55)

Effective Date

Comments: Many commenters strongly supported or endorsed

proposed §361.55, which was viewed as helpful in increasing

307



the potential of as many people with disabilities as
possible moving into competitive integrated employment. A
few commenters requested clarification about the effective
date.

Discussion: We appreciate the many comments supporting

this regulation, which is consistent with section
101 (a) (14) of the Act, as amended by WIOA. The additional
review requirement in §361.55 is one of many new
requirements by which WIOA places heightened emphasis on
ensuring that individuals with disabilities, including
those with the most significant disabilities, can achieve
competitive integrated employment if given the necessary
services and supports.

In response to the comments seeking clarification of
the effective date of the requirements in final §361.55,
most provisions of the Act, as amended by WIOA (with only a
few exceptions not applicable here), took effect on July
22, 2014, the date WIOA was signed into law. This includes
section 101 (a) (14), which requires the semi-annual review
and reevaluation for the first two years following the
beginning of employment, and annually thereafter, for
individuals with a disability who have received services

under the VR program and who are employed in an extended
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employment setting in a community rehabilitation program or
any other employment under section 14 (c) of the FLSA. The
purpose of these reviews is to determine each individual’s
interest, priorities, and needs with respect to competitive
integrated employment or training for such employment.
Changes: None.

Who Is Subject to the Requirements?

Comments: A few commenters requested that we clarify who
is subject to these requirements (e.g., all individuals,
only youth, or individuals in day habilitation programs).

Discussion: Final §361.55 applies to all individuals with

disabilities, regardless of age, who have been served by
the VR program and are employed in extended employment or
in any employment setting at subminimum wage. This
includes any individual who has received services under an
individualized plan for employment but has been determined
by the DSU to be no longer eligible for services under
final §361.43.

Changes: None.

Documentation

Comments: A few commenters asked that we clarify the
documentation required for the semi-annual and annual

reviews.
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Discussion: The documentation required in final

§361.55(b) (2) for the semi-annual or annual reviews must be

consistent with final §361.47(a) (10). We believe that the
DSU could satisfy the requirement by: (1) documenting the
results of the semi-annual or annual review; (2) obtaining

a signed acknowledgment that the individual with a
disability, or if appropriate, the individual’s
representative, has provided input to the review; and (3)
obtaining a signed acknowledgment by the individual, or the
individual’s representative as appropriate, that the review
was done.

Final §361.47 (b) requires the DSU, in consultation
with the SRC, if the State has a Council, to determine the
type of documentation that the DSU will maintain in order
to meet service record requirements, including those in
final §361.55(b) (2). We encourage the DSU to document the
interests, priorities, and needs discussed in final
§361.55(b) (1) and the maximum efforts made under final
§361.55(b) (3) to assist the individual in achieving
competitive, integrated employment.

Changes: None.

Costs of Conducting the Reviews
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Comments: One commenter noted the unknown costs to the DSU
associated with conducting semi-annual and annual reviews.

Discussion: We agree with the commenter that the costs

associated with conducting semi-annual and annual reviews
may not be readily known; however, prior to the amendments
made by WIOA, DSUs were required to conduct annual reviews
for up to two years and annually thereafter at the request
of the individual with a disability or his or her
representative. Therefore, the DSU should have a
historical cost basis for estimating the current costs of
conducting these reviews.

Changes: None.

Informed Choice

Comments: Other commenters suggested allowing an
individual, directly or indirectly through his or her
representative, to exercise informed choice to opt out of
future reviews after any review has taken place.

Discussion: While we appreciate the commenter’s suggestion

to allow an individual to opt out of future reviews after
any given review has taken place, section 101 (a) (14) of the
Act, as amended by WIOA, does not permit this. WIOA
removed the previous statutory provision that required the

reviews to be conducted annually only for the first two
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years of employment. Under the prior requirement, the
reviews would continue past the mandatory two years only if
requested by the individual or, if appropriate, the
individual’s representative. By removing this language,
WIOA requires the reviews and provides no ability for an
individual to opt out.

Changes: None.

Retroactive Reviews

Comments: One commenter was concerned that the semi-annual
and annual reviews would not be conducted by the DSU in
that State. The commenter observed that the DSU had not
been tracking individuals or conducting reviews, despite
beginning tracking efforts in 2014. The commenter
suggested that we require DSUs to conduct, within a
specified time, retroactive semi-annual and annual reviews
for all individuals with disabilities in subminimum wage or
extended employment that have been found ineligible to
benefit from vocational rehabilitation services.

Discussion: We appreciate both the concern about the DSU

not tracking and conducting reviews, as well as the
recommendation to require DSUs to conduct retroactive semi-
annual and annual reviews within a specified time. Since

the enactment of WIOA, DSUs have been required to conduct
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semi-annual reviews on individuals with disabilities in
extended employment, or any other employment under section
14 (c) of the FLSA, for two years following the beginning of
such employment and annually thereafter. To require a set
period of time for retroactive reviews is inconsistent with
the Act; however, the conduct of reviews, albeit with
differing time frames, has been a requirement prior to the
passage of WIOA and a responsibility of the DSU.

Therefore, a DSU that historically has not, and is not
conducting reviews currently, would be out of compliance
with the requirement under the Act.

Changes: None.

Cross—-Reference with 34 CFR 397.40

Comments: A few commenters suggested that the language in
proposed §361.55 and proposed 34 CFR 397.40, regarding
semi-annual and annual reviews, be cross-referenced and
reconciled to ensure consistency and avoid confusion about
which requirements apply and the respective
responsibilities of the DSU under each provision. One
commenter suggested we add a new $361.55(c) to indicate
that: (1) the requirements in part 361 supersede any
requirements that may apply in 34 CFR 397.40 regarding the

responsibilities of a DSU for individuals with
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disabilities, regardless of age, who are employed at a
subminimum wage; and (2) reviews conducted under §361.55
are subject to the requirements under 34 CFR 397.40,
regarding informing the individual of self-advocacy, self-
determination, and peer mentoring training opportunities
available in the community.

Discussion: Although a few commenters suggested that the

language in proposed §361.55 and proposed §397.40 regarding
semi-annual and annual reviews be cross-referenced and
reconciled to ensure consistency and avoid confusion about
applicable requirements and responsibilities of the DSU,
the sections are under separate titles in the Act and have
differing effective implementation dates. Section

101 (a) (14) took effect upon enactment (July 22, 2014);
section 511 of the Act, as amended by WIOA, will take
effect on July 22, 2016. Moreover, final part 361 and 34
CFR part 397 apply to different, although sometimes
intersecting, groups of individuals with disabilities.
Final §361.55 applies only to individuals who have received
or are receiving vocational rehabilitation services,
whereas final 34 CFR 397.40 covers a much broader
population of individuals with disabilities because many of

those individuals may not have ever received vocational
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rehabilitation services. Neither section supersedes the
other; therefore, the specific responsibilities of the DSU
and the requirements for reviews must be met under both.
While it is conceivable that the required reviews under
final §361.55 and final 34 CFR 397.40 may be fulfilled
concurrently for some individuals with disabilities to whom
both apply, it cannot be assumed that a review required
under final §361.55 sufficiently replaces the review
required under final 34 CFR 397.40 or vice versa.

Changes: None.

Individuals with a Record of Service

Comments: None.

Discussion: Upon further Departmental review of proposed

§361.55 in light of the practical implementation of these
requirements with regard to students with disabilities
receiving pre-employment transition services under section
113 of the Act, as amended by WIOA and final §361.48(a), we
have determined that clarifying technical amendments are
necessary. Thus, we clarify in final §361.55(a) (1) and

(a) (2) that the requirements of final §361.55 apply to
those individuals who have a record of service--in other
words, individuals who have applied for or been determined

eligible for, vocational rehabilitation services—-and
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achieved employment either at subminimum wage or in
extended employment. This clarifying change retains the
long-standing applicability of these requirements to such
individuals. Without this clarifying change, it may be
construed that the requirements may also apply to students
with disabilities receiving pre-employment transition
services. As noted in a separate discussion related to

7

“Transition Services,” there is no requirement that these
students apply for or be determined eligible for wvocational
rehabilitation services in order to receive pre-employment
transition services. As such, it is possible that a DSU
will have no information about the student to form the
basis for these semi-annual or annual reviews.

Changes: Final §§361.55(a) (2) (1) and (ii) now explicitly
applies these requirements to individuals who have a record

of service.

B. Transition of Students and Youth with Disabilities from

School to Postsecondary Education and Employment

This section presents the analysis of comments we
received on proposed regulations regarding the provision of
transition and other vocational rehabilitation services to
students and youth with disabilities to ensure that they

have meaningful opportunities to move from school to post-
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school activities, including competitive integrated
employment. The analysis is presented by topical headings
relevant to sections of the regulations in the order they
appear in part 361 as listed. We discussed some of these
regulatory sections, such as §§361.24, 361.46, 361.48(b),
and 361.49, under section A as they also pertain to the
general administration of the VR program and the provision
of vocational rehabilitation services to individuals with
disabilities of any age.

Topical Headings:

Transition-Related Definitions (§361.5(c))
Pre-Employment Transition Services (§361.5(c) (42))
The Term “Pre-Employment Transition Services”
Scope of Definition
Definitions for Required Activities
Acronym for Pre-Employment Transition Services
Student with a Disability (§361.5(c) (51))
Scope of Definition
Educational Programming
Students Who Have Applied or Been Determined Eligible
for Vocational Rehabilitation Services

Transition Services (§361.5(c) (55))
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Scope of “Pre-Employment Transition Services” and
“Transition Services”
Outreach and Engagement of Parents or Representatives
Youth with a Disability (§361.5(c) (58))
Distinction Between “Student with a Disability” and
“Youth with a Disability”
Scope of Definition
Coordination with Education Officials (§361.22)
Coordination of Pre-Employment Transition Services
Financial and Programmatic Responsibilities
Contracting with Subminimum Wage Programs
Coordination and Outreach to Parents and
Representatives
Dispute Resolution
Cooperation and Coordination with Other Entities (§361.24)
Content of the Individualized Plan for Employment ($361.46)
Scope of Vocational Rehabilitation Services for Individuals
with Disabilities (§361.48)
Pre-Employment Transition Services (§361.48(a))
Scope of Pre-Employment Transition Services and Use of
Reserve

Potentially Eligible
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Discretion to Provide Pre-Employment Transition
Services to All Students with Disabilities
Provision of Required Activities Based on Need
Continuation of Pre-Employment Transition Services
Required Activities
Continuum of Services
Other Vocational Rehabilitation Services as Pre-
Employment Transition Services
Pre-Employment Transition Coordination Activities
Documentation and Reporting
Performance Measures
Services for Individuals Who Have Applied for or Been
Determined Eligible for Vocational Rehabilitation Services
(§361.48 (b))
Scope of Vocational Rehabilitation Services for Groups of
Individuals with Disabilities ($361.49)

Transition—-Related Definitions (§361.5(c))

Pre-Employment Transition Services (§361.5(c) (42))

The Term “Pre-Employment Transition Services”

Comments: Some commenters suggested revising the term
“pre-employment transition services” to “student career

services.”
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Discussion: We appreciate the suggestions raised by the

commenters. However, we will not change the term “pre-

employment transition services” in final §361.5(c) (42) to
“student career services” because this term is not used in
the Act. Rather, section 7(30) of the Act, as amended by

(4

WIOA, defines “pre-employment transition services,” and it
is the term used throughout title I of the Act, including
in sections 101 (a) (25), 103(a) (15), 110(d), 112(a), and
113.

Changes: None.

Scope of Definition

Comments: A few commenters recommended alternate
definitions for the term “pre-employment transition
services” that would include: (1) the pre-employment
transition coordination responsibilities in proposed
§361.48(a) (4); (2) each of the five required activities in
proposed §361.48(a) (2); and (3) use of the term
“potentially eligible” and its definition.

Discussion: While we appreciate the suggestions, we

disagree that the definition of “pre-employment transition
services” should be expanded to include more specific
information regarding the types of services that constitute

“pre-employment transition services” and the population to
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be served. The definition of “pre-employment transition
services” in final $361.5(c) (42) is consistent with the
statutory definition in section 7(30) of the Act because it
refers to the required and authorized activities specified
in detail in final §361.48(a), which are the only services
permitted.

We also disagree with the recommendation to include
pre-employment coordination services in the definition of
“pre-employment transition services.” We agree that
coordination activities are necessary for arranging and
providing pre-employment transition services. However,
coordination activities are more akin to the related
activities performed by vocational rehabilitation
counselors and other vocational rehabilitation personnel
during the course of providing pre-employment transition
services rather than the services themselves. As such, we
included pre-employment transition coordination activities
under the implementation of pre-employment transition
services in final §361.48(a), but have not included them as
part of the definition of “pre-employment transition
services.”

We also do not believe it is necessary to define the

7

term “potentially eligible,” either within the definition
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of “pre-employment transition services” or separately in
final §361.5(c). Because this term is unique to
implementing pre-employment transition services and is not
applicable to any other vocational rehabilitation service,
we interpret the phrase “potentially eligible” in
§361.48(a) (1) as meaning all students with disabilities,
regardless of whether they have applied or been determined
eligible for vocational rehabilitation services. In so
doing, the term is applicable only when implementing the
requirements governing pre-employment transition services
in final §361.48(a).

Changes: None.

Definitions for Required Activities

Comments: A few commenters recommended that we define the
required activities listed in proposed §361.48(a) (2),
including work-based learning experiences, and career (or
job exploration) counseling. In this same vein, many
suggested that we define work-based learning experiences in
a manner consistent with section 103 (a) of the School to
Work Opportunities Act of 1994, and include job training,
work experiences, workplace mentoring, and instruction in
general workplace competencies. One commenter requested

that we define career counseling, expressing concern that
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many States may provide this service in ways that are less
effective than one-on-one counseling, such as presentations
to groups of students. One commenter requested that we
broadly define the five required pre-employment transition
services to facilitate maximum use of the VR funds reserved
for those services. However, a few commenters requested
that the required activities not be defined so as to
maintain the flexibility permitted in the Act, as amended
by WIOA, to allow States to be innovative in the types of
activities provided to students with disabilities and to
maximize use of the VR funds reserved for providing pre-
employment transition services.

Discussion: We considered the requests to define the

required activities listed in §361.48(a) (2). We reviewed
section 103 of the School-to-Work Opportunities Act of
1994, which expired on October 1, 2001, and found that it
included mandatory activities under the work-based learning
component that are similar to the five required activities
identified in section 113 (b) of the Act, as amended by
WIOA. Given the similarities, we do not believe further
clarifications are needed.

We agree with the comment that, by not defining the

required activities, we maintain flexibility for States and
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enable the use of creative and innovative strategies that
are State specific and tailored to meet the needs of
students with disabilities. We also considered the comment
about defining career counseling. DSUs must provide career
counseling, or Jjob exploration counseling as the term is
used in section 113 of the Act, in a manner that most
effectively meets the needs of the student with a
disability in an individual or group setting, as they would
any other vocational rehabilitation service. By providing
job exploration counseling in group settings, DSUs can
prepare students with disabilities for one-on-one
counseling.

Changes: None.

Acronym for Pre-Employment Transition Services

Comments: A few commenters expressed concerns about the
use of an acronym for “pre-employment transition services.”

Discussion: We agree with the commenters that an acronym

should not be used as shorthand for “pre-employment
transition services.” We did not use the most obvious
acronym for “pre-employment transition services” in the
NPRM or in these final requlations, and we do not intend to
use it in administering the VR program because of its

negative connotations.
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Changes: None.

Student with a Disability (§361.5(c) (51))

Scope of Definition

Comments: A few commenters supported the proposed
definition. However, most commenters did not agree, for
differing reasons, with the Department’s proposed
definition or its interpretation set forth in the preamble
of the NPRM. Most of those disagreeing stated the
Department narrowed the scope of the definition of a
“student with a disability.”

Some commenters disagreed with the regulatory
definition because it did not mirror the statutory
definition. Specifically, they believed the addition of
the phrase “a student who is” to the phrase “an individual
with a disability for the purposes of section 504” in
proposed §361.5(c) (51) (1) (C) (2) narrows the scope of the
statutory definition. In fact, one commenter believed that
the interpretation effectively eliminated individuals
qualifying on the basis of section 504 of the Act.

A few commenters recommended that the Department
adjust the age range of a “student with a disability,”
while other commenters recommended that the definition

require a consistent age range across the Nation.
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Discussion: We appreciate the comments supporting the

definition, as well as those expressing concern or
disagreement. We anticipated many of the same concerns
when developing the proposed regulations. However, we
firmly believe that §361.5(c) (51), both as proposed and
final, is consistent with both the plain meaning and intent
of the definition in section 7(37) of the Act, as amended
by WIOA. We agree with commenters that
§361.5(c) (51) (1) (C) (2), both as proposed and final, limits
the definition to students. We adopted almost verbatim
section 7(37) of the Act, as amended by WIOA, and, in so
doing, we attempted to eliminate confusion that the term
“student with a disability” could be construed to apply to
someone not in an educational program. We recognize that
the applicability of section 504 of the Act, in any other
context, is much broader. Therefore, in an effort to
reduce confusion and potential non-compliance, we clarified
in §361.5(c) (51) (1) (C) (2), both proposed and final, that
this particular criterion, as all others, applies only to
students with disabilities. We believe this clarification
is consistent with the statute because the term itself--
“student with a disability”--describes a population that

encompasses only individuals with disabilities who are
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participating in educational programs. For this reason, we
also disagree with the recommendations to remove any
explicit requirement in the definition of a “student with a
disability” that the individual be a participant in an
educational program because to do so would contradict the
plain meaning of the term itself and section 7(37) of the
Act.

The definitions of “student with a disability” in
section 7(37) of the Act and final §361.5(c) (51) allow for
a certain degree of flexibility in the age range of
students with disabilities. States may elect to use a
lower minimum age for receipt of pre-employment transition
services than the earliest age for the provision of
transition services under section 614 (d) (1) (A) (i) (VIII) of
the IDEA. The section applies beginning with the first
individualized education program (IEP) to be in effect when
a child with a disability turns 16, or younger if
determined appropriate by the IEP Team, and updated
annually thereafter. Pursuant to 34 CFR 300.320(b) of the
the IDEA regulations, transition services may be provided
for students with disabilities younger than age 16, if
determined appropriate by the IEP Team. Furthermore, a

“student with a disability” may not be older than 21,
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unless a State law provides for a higher maximum age for
the receipt of special education and related services under
the IDEA. Therefore, there is no statutory authority to
revise the definition of a “student with a disability,” for
purposes of the VR program, by adjusting the specified age
range or creating a standard age range to be applied across
the Nation because to do so would be inconsistent with the
age criteria contained in the statutory definition.
Changes: None.

Educational Programming

Comments: Some commenters stated that the Department’s
interpretation that the definition applies only to students
in secondary school directly contradicts congressional
intent, as expressed in section 2(b) (5) of the Act, as
amended by WIOA, because the narrower interpretation does
not ensure, to the greatest extent possible, that students
and youth with disabilities have opportunities for
postsecondary success. Most of these commenters stated
that students in postsecondary education should be included
within the definition, as should students in GED, ESL, home
school, vocational/technical programs, and juvenile Jjustice
or mental health treatment facilities, so long as they meet

the age requirements in the definition. These commenters
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stated that students in these educational programs and
settings also need pre-employment transition services,
which are available only to individuals who meet the
definition of a “student with a disability.” One commenter
requested that the Department share documentation of
congressional intent in support of the interpretation that
the definition does not include individuals in
postsecondary education. A few commenters were concerned
that the emphasis on serving only secondary students might
decrease emphasis by DSUs on services for individuals
enrolled in postsecondary education.

Some commenters expressed concern about the impact of
the Department’s interpretation of the definition of
“student with a disability” on the use of funds reserved
for the provision of pre-employment transition services.
These commenters believed the definition of a “student with
a disability” should be broader in order for States to
maximize use of the funds reserved for pre-employment
transition services.

Discussion: We appreciate the concerns expressed by the

commenters and have reconsidered our interpretation, as
described in the preamble to the NPRM, that the definition

of a “student with a disability” should be limited to
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students in a secondary education program. Our intention
in the NPRM was to be consistent with congressional intent
for the definition, given the requirements governing the
availability of a free appropriate public education under
the IDEA, which is limited to services included in the
individualized education programs of children with
disabilities who are enrolled in secondary education under
State law (20 U.S.C. 1412 (a) (1) and 1401(9)). Services
provided under the IDEA are not affected by our
interpretation here, which applies only to the VR program.
Nonetheless, we agree that section 7(37) of the Act,
as amended by WIOA, 1is silent on the educational setting
for a student with a disability. After much consideration
of the potential effects for such change in interpretation,
the Secretary agrees that the definition of a “student with
a disability” in final §361.5(c) (51), for purposes of the
VR program, should be interpreted as applying to students
also enrolled in educational programs outside secondary
school, including postsecondary education programs, so long
as the students satisfy the age requirements set forth in
final §361.5(c) (51). We believe this change will eliminate
the concern expressed by commenters regarding the potential

negative effect a different interpretation would have on a
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DSU providing and maximizing postsecondary education
opportunities to eligible individuals with disabilities
needing such services under an approved individualized plan
for employment. Furthermore, as was set forth in the NPRM,
the Secretary believes that the definition applies to
secondary students who are homeschooled, as well as
students in other non-traditional secondary educational
programs. This interpretation is not affected by this
discussion, and these individuals remain covered by the
definition of a “student with a disability” in final
§361.5(c) (51).

We also agree with commenters that postsecondary
education students may benefit from certain pre-employment
transition services set forth in section 113 of the Act, as
amended, and final §361.48(a), all of which are limited to
“students with disabilities.” We believe this broader
interpretation of the definition will increase the
potential for DSUs to maximize the use of funds reserved
for the provision of pre-employment transition services by
increasing the number of students who can receive these
services. Therefore, we have revised the definition of

“student with a disability” in final §361.5(c) (51) to

331



include students in secondary, postsecondary, and other
recognized education programs.

However, this broader interpretation does not expand
the list of required or authorized activities in section
113 of the Act, as amended by WIOA, and final §361.48(a).
A DSU can use the reserved funds to provide pre-employment
transition services, as set forth in final §361.48(a), to
students with disabilities in postsecondary education or
other educational programs who meet the age requirements of
the definition. For example, a DSU may provide work-based
learning activities such as internships to an individual
with a disability in a postsecondary education program who
otherwise satisfies the definition of a “student with a
disability,” but may not use the reserved funds (dedicated
to the provision of pre-employment transition services
under final §361.48(a)) to provide services and activities
not specifically included in section 113 of the Act and
final §361.48(a). In other words, a DSU may not use the
funds reserved for pre-employment transition services to
pay for tuition and other costs of attending postsecondary
education, since this is not among those activities that
are required or authorized under section 113 of the Act and

final §361.48(a). These and other necessary services,
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however, may be provided with VR funds not reserved for the
provision of pre-employment transition services so long as
they are provided pursuant to an approved individualized
plan for employment under section 103 (a) of the Act and
final §361.48(b) of these final regulations.

Section 113 of the Act, as amended by WIOA, requires
DSUs to coordinate pre-employment transition services with
local educational agencies. This applies to students with
disabilities in educational programs administered by local
educational agencies. DSUs should coordinate the pre-
employment transition services provided to students who are
not participating in programs administered by local
educational agencies with the public entities administering
those educational programs, as described in section
101 (a) (11) (C) of the Act, as amended by WIOA, and final
§361.24.
Changes: We have revised the definition of “student with a
disability” in final §361.5(c) (51) to includes students in
secondary, postsecondary, and other recognized education
programs.

Students Who Have Applied or Been Determined Eligible for

Vocational Rehabilitation Services
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Comments: A few commenters recommended that the definition
apply only to individuals with disabilities who have
applied for and been determined eligible for vocational
rehabilitation services.

Discussion: We disagree with the comments recommending

that a “student with a disability” should be limited to
individuals who have applied or been determined eligible
for vocational rehabilitation services. The definition in
final §361.5(c) (51) is consistent with section 7(37) of the
Act, which does not limit the definition to applicants and
eligible individuals of the VR program. Furthermore, to
impose such a limitation would be contrary to the
Department’s interpretation of “potentially eligible,”
students with disabilities, as used in section 113 of the
Act, as amended by WIOA, and final §361.48(a). We have
repeatedly stated in both the NPRM and these final
regulations that all “students with disabilities,”
regardless of whether they have submitted an application or
been determined eligible for vocational rehabilitation
services, may receive pre-employment transition services
under final §361.48(a). See a more detailed discussion of
“Potentially Eligible” later in this section in connection

with comments received under final §361.48(a).
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Upon further Departmental review of this issue, the
Secretary has determined that other conforming changes are
needed throughout final part 361 to ensure these students,
who may not have applied or been determined eligible for
the VR program, would still be protected by fundamental
rights under the VR program, namely the protection of their
personal information under final §361.38 and the right to
exercise informed choice under final §361.52. We have
revised these provisions to refer to “recipients of
services” rather than “eligible individuals.”

Changes: We have revised final §361.38 and final §361.52
to refer to “recipients of services” rather than “eligible

(4

individuals,” thereby ensuring that students and youth with
disabilities who may receive pre-employment transition
services or transition services to groups, as applicable,
are still protected by requirements governing
confidentiality and informed choice even if they have not

applied or been determined eligible for the VR program.

Transition Services (§361.5(c) (55))

Scope of “Pre-Employment Transition Services” and

“Transition Services”

Comments: A few commenters supported the definition of

“transition services” in proposed §361.5(c) (55), while a
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few commenters requested clarification regarding the
difference between “transition services” and “pre-
employment transition services,” and the responsibility of
DSUs to provide job placement assistance within the context
of these services.

Discussion: We appreciate the support from commenters to

maintain the proposed definition of “transition services”
in final §361.5(c) (55). As to the difference between “pre-
employment transition services” and “transition services,”
we believe the distinction between the two is critical. As
stated in the preamble to the NPRM, vocational
rehabilitation services are provided on a continuum, with
pre-employment transition services being the earliest set
of services available to students with disabilities.
Pre-employment transition services, authorized by
section 113 of the Act, as amended by WIOA, and implemented
by final §361.48(a), are designed to help students with
disabilities to begin to identify career interests that
will be further explored through additional vocational
rehabilitation services, such as transition services.
Furthermore, pre-employment transition services are only
those services and activities listed in section 113 of the

Act, as amended by WIOA, and final §361.48(a). Job
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placement assistance is not included among the listed pre-
employment transition services, but it could constitute a
transition service under section 103(a) (15) of the Act and
final §361.48(b). Finally, pre-employment transition
services are available only to students with disabilities,
whereas transition services may be provided to a broader
population--both students and youth with disabilities.

Following the continuum, transition services represent
the next set of vocational rehabilitation services
available to students and youth with disabilities. They
are outcome-oriented and promote movement from school to
post-school activities, including postsecondary education,
vocational training, and competitive integrated employment.
As such, transition services may include job-related
services, such as job search and placement assistance, job
retention services, follow-up services, and follow-along
services, based on the needs of the individual.

Individualized transition services under section
103 (a) (15) of the Act and final §361.48(b) must be provided
to students who have been determined eligible for the VR
program and in accordance with an approved individualized
plan for employment. Transition services also may be

provided in group settings to students and youth with
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disabilities under section 103 (b) (7) of the Act, as amended
by WIOA, and final §$361.49(a) (7). Although these group
services are not individualized, they can still be
beneficial for job exploration, including presentations
from employers in the community and group mentoring
activities.

Changes: None.

Outreach and Engagement of Parents or Representatives

Comments: A few commenters requested that we revise the
definition to incorporate parental outreach and engagement.

Discussion: We agree that engaging and coordinating with

parents or representatives of students and youth with
disabilities is consistent with the network of services and
activities included in the definition, and we have revised
the definition accordingly.

Changes: We have revised final §361.5(c) (55) by adding
paragraph (v) to include outreach to and engagement of
parents or, as appropriate, the representatives of students
or youth with disabilities in the definition of “transition
services.”

Youth with a Disability (§361.5(c) (58))

Distinction Between “Student with a Disability” and “Youth

with a Disability”
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Comments: While a few commenters praised the clarity of
the proposed definition, most stated that making a
distinction between a student with a disability and a youth
with a disability creates unnecessary complexity and
burden. These commenters recommended that services
available to students with disabilities, such as pre-
employment transition services, also be available to youth
with disabilities. One commenter recommended that “youth
with a disability” be defined more broadly than “student
with a disability” so that individuals who are homeschooled
and others could be covered by the definition.

Discussion: We appreciate all of the comments and concerns

about the definition of “youth with a disability” in
§361.5(c) (58). While we understand the commenters’
concerns, the Act, as amended by WIOA, defines the terms
"student with a disability” and “youth with a disability”
differently. Moreover, the Act and these final regulations
use the terms differently, depending on the context. For
example, only students with disabilities can receive pre-
employment transition services under section 113 of the Act
and final §361.48(a), but both students with disabilities
and youth with disabilities can receive transition services

under section 103 of the Act and final §$$361.48 (b) and
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361.49(a). The definitions set forth in these final
regulations are consistent with the statute, and we have no
statutory authority to consolidate the two definitions or
to delete one of them because to do so would be
inconsistent with the statute.

The age range in the definition of “youth with a
disability” in final §361.5(c) (58) is broader than that for
“student with a disability” in final §361.5(c) (51).
Therefore, a student with a disability always meets the
definition of a “youth with a disability” because a student
with a disability has an age range that fits within the age
range prescribed by the definition of a “youth with a
disability.”

However, a youth with a disability may not necessarily
meet the definition of a “student with a disability.” A
youth with a disability could also be a student with a
disability if the individual meets the age range in the
definition of “student with a disability” and participates
in an educational program (see the earlier discussion of

educational programming under Student with a Disability

section §361.5(c) (51)). On the other hand, a youth with a

disability who is outside the age range for a student with

a disability or is not participating in an educational
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program does not meet the definition of a “student with a
disability.”
Changes: None.

Scope of Definition

Comments: One commenter questioned whether the definition
of “youth with a disability” includes criteria related to
the IDEA or section 504, as is the case with the definition
of a “student with a disability.”

Discussion: As previously discussed, the definition of

“youth with a disability” in final §361.5(c) (58) not only
is broader in age range but also is not tied to
participation in an educational program under the IDEA or
section 504 of the Act, as is the definition of “student
with a disability.”

Changes: None.

Coordination with Education Officials (§$361.22)

Coordination of Pre-Employment Transition Services

Comments: A few commenters expressed support for proposed
§361.22, suggesting minimal to no changes. A few, however,
stated that DSUs are required to provide pre-employment
transition services in collaboration with educational
agencies, and recommended that we include in proposed

§361.22 (b) reference to these services wherever the

341



interagency coordination of transition services is
mentioned. One commenter stated that a major challenge in
transition is determining which entity is responsible for
job placement assistance and support, and recommended
proposed §361.22(b) be revised to incorporate specific
mention of these services in the coordination of pre-
employment transition services.

A few commenters recommended that we consider
including in proposed §361.22 a reference to technical
assistance circular 14-03 (RSA-TAC-14-03), which discusses
transition-related principles.

Discussion: We appreciate the comments supporting proposed

§361.22, as well as those seeking further clarification or
expressing concerns. We agree that pre-employment
transition services should be added to final §361.22(b) as
it is referenced in final §361.22(a) (1). However, there is
no statutory basis to require job placement services in
connection with pre-employment transition services, as job
placement services are not among the required or authorized
activities under section 113 of the Act, as amended by
WIOA. Yet, while we cannot require it, nothing in the Act
prohibits States from including job placement activities as

a transition service in the formal interagency agreement.
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We disagree with the request to add a reference in
final §361.22(b) to technical assistance circular 14-03
because the content of technical assistance circular 14-03
has been significantly affected by the amendments to the
Act made by WIOA. As a result, we will be revising this
particular technical assistance circular accordingly.
Changes: We have revised $§361.22(b) (1) to state that the
formal interagency agreement must include collaboration
between the DSU and the State educational agency for
providing pre-employment transition services to students
with disabilities. We have also revised §§361.22(b) (3) and
(b) (4) to similarly cover pre-employment transition
services when identifying personnel responsible for
providing services and when developing procedures for
outreach to and identification of students with
disabilities.

Financial and Programmatic Responsibilities

Comments: One commenter suggested that we revise proposed
§361.22 by requiring that the formal interagency agreement
between the DSU and the State educational agency contain

more robust minimum content provisions, since the agreement

is critical to providing services to students with
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disabilities and a successful transition from school to
post-school activities.

Many commenters stated that additional guidance is
needed to determine which entity, the school or the DSU, is
financially responsible for providing transition services
to students with disabilities. Many requested that we
revise proposed §361.22 to explicitly identify the
financial roles and responsibilities of each entity,
stating that the interagency agreement cannot be effective
if it is broad, general or abstract. Other commenters
recommended that the formal interagency agreement provide
clear direction about agencies’ responsibilities for
services under particular circumstances, stating that
specificity is essential to coordinating shared
responsibilities and funding.

A few commenters expressed concern that major problems
and delays in implementing transition planning services
occur because neither WIOA nor the IDEA state explicitly
which entity is responsible for providing transition
services. These commenters stated that the financial
responsibilities must be made clear so that neither the

local educational agency nor the DSU may shift the burden
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for providing a service, for which it otherwise would be
responsible, to the other entity.

A few commenters also noted that while many of these
decisions can be resolved at the State and local level,
there are still instances where it is difficult to
determine the responsible entity, such as in the
determination of which entity is responsible for job
placement assistance and related work supports.
Conversely, one commenter, representing school officials,
stated that decisions about providing and assuming
financial responsibility for transition services must be
made at the State and local level through interagency
collaboration and coordination, cannot be wholly dictated
by regulation, and must be made based on the circumstances
of the situation and the eligibility of the student.

One commenter expressed the concern that the budget
for the VR program is not as significant as the budget for
special education, and vocational rehabilitation funds may
be quickly exhausted if the VR program were to provide pre-
employment transition services to every student with a
disability. Another commenter noted that the schools and
DSUs need to collaborate with other entities that have

shared responsibilities and funding. Similarly, one
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commenter stated that the IDEA, WIOA, and the Americans
with Disabilities Act seem to be in a competitive
relationship, since the entities covered by these statutes
are responsible for providing and funding some of the same
services.

Discussion: As discussed in the preamble of the NPRM, over

the years many individuals have sought clarification and
posed questions about the financial responsibilities of
schools and DSUs when services fall under the purview of
both entities. For example, pre-employment transition
services and transition services can be both vocational
rehabilitation services under the VR program and special
education or related services under the IDEA. While
neither the Act, as amended by WIOA, nor the IDEA is
explicit as to which entity--the DSU or the State
educational agency and, as appropriate, the local
educational agency--is financially responsible for
providing pre-employment transition services and transition
services, both final §361.22(c) and 34 CFR 300.324(c) (2)
provide that neither the DSU nor the local educational
agency may shift the burden for providing services, for
which it otherwise should be responsible, to the other

entity. It is essential that section 101 (c) of the Act, as
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amended by WIOA, and section 612 (a) (12) of the IDEA, along
with their implementing regulations in $§361.22(c) and 34
CFR 300.154, are read in concert to avoid any inconsistency
or conflict between the two requirements.

Section 113 (a) of the Act, as amended by WIOA,
requires the DSU to provide, or arrange for the provision
of, pre-employment transition services in collaboration
with local educational agencies. Therefore, decisions as
to which entity will be responsible for providing services
that are both special education services and vocational
rehabilitation services must be made at the State and, as
appropriate, local level as part of the collaboration
between the DSU, State educational agencies, and, as
appropriate, the local educational agencies.

We agree that the formal interagency agreement should
facilitate the transition of students with disabilities
receiving special education services to receiving
vocational rehabilitation services without delay or
disruption. Since the decisions about financial
responsibility for providing pre-employment transition
services and transition services must be made at the State
and local level during collaboration and coordination of

services, a formal interagency agreement or other mechanism
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for interagency coordination can explicitly address all
aspects of these issues. As suggested in the NPRM, the
agreement criteria could address criteria such as:

1. The purpose of the service. 1Is it related more to
an employment outcome or education? That is, is the
service usually considered a special education or related
service, such as transition planning necessary for the
provision of a free appropriate public education?

2. Customary Services. Is the service one that the
school customarily provides under part B of the IDEA? For
example, 1f the school ordinarily provides job exploration
counseling or work experiences to its eligible students
with disabilities, the mere fact that those services are
now authorized under the Act as pre-employment transition
services does not mean the school should cease providing
them and refer those students to the VR program. However,
if summer work experiences are not customarily provided by
a local educational agency, the DSU and local educational
agency may collaborate to coordinate and provide summer
work-based learning experiences.

3. Eligibility. 1Is the student with a disability
eligible for transition services under the IDEA? The

definition of a “student with a disability” under the Act
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and these final regulations is broader than under the IDEA
because the definition in the Act includes those students
who are individuals with disabilities under section 504 of
the Act. It is possible that students receiving services
under section 504 do not have individualized education
programs under the IDEA because they are not eligible to
receive special education and related services under the
IDEA. As a result, DSUs are authorized to provide
transition services under the VR program to a broader
population under WIOA than local educational agencies are
authorized to provide under the IDEA.

The Secretary believes that these criteria may assist
DSUs, State educational agencies, and local educational
agencies as they collaborate and coordinate the provision
of transition services, including pre-employment transition
services, to students with disabilities. We strongly
encourage that formal interagency agreements have clearly
defined parameters for collaborating and coordinating the
delivery of pre-employment transition services and
transition services and clearly defined responsibilities
for each entity. However, there is no statutory basis for
the Department to establish service delivery or financial

responsibilities. Those decisions must be made at the
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State level while developing an interagency agreement and
considering the population, available resources, and needs
of the students and youth. Consequently, States have
maximum flexibility to develop these interagency agreements
in a manner that best meets the unique needs and capacities
of both the DSUs and educational agencies.

Changes: None.

Contracting with Subminimum Wage Programs

Comments: Some commenters recommended that proposed
§361.22 (b) (6) be revised to prohibit contracts or
arrangements with, or referrals to, programs in which youth
with disabilities are employed at subminimum wage. They
stated that the agreements should go beyond documentation
requirements and make proactive efforts to identify
individuals being considered for employment at subminimum
wage. One commenter expressed support for using the
existing formal interagency agreement as the mechanism to
develop and document the process required in section 511 of
the Act as proposed in §361.22.

Discussion: We agree with commenters that the Act

emphasizes the need to ensure that individuals with
disabilities, especially students and youth with

disabilities, are given the opportunity to receive training
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for and obtain work in competitive integrated employment.
The commenters misunderstood our proposal because
§361.22 (b) (6), both proposed and final, requires the
interagency agreement between the DSU and the State
educational agency to include an assurance that, in
accordance with 34 CFR 397.31, neither the State
educational agency nor the local educational agency will
enter into a contract or other arrangement with an entity,
as defined in 34 CFR 397.5(d), for the purpose of operating
a program for a youth with a disability under which work is
compensated at a subminimum wage. Moreover, new
requirements in section 511 of the Act, as amended by WIOA,
and in final 34 CFR part 397 place additional limitations
on the use of subminimum wages for individuals with
disabilities, especially youth with disabilities. For
example, final 34 CFR 397.10 requires the DSU, in
coordination with the State educational agency, to develop
a process that ensures youth with disabilities receive
documentation demonstrating their completion of the wvarious
required activities.

Changes: None.

Coordination and Outreach to Parents and Representatives
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Comments: A few commenters urged the Department to ensure
that coordination efforts include outreach to parents of
students who are in need of transition services. One such
commenter recommended proposed §361.22 (b) (4) be revised to
include systematic outreach to, and engagement of, parents,
including through the IEP process for the IDEA eligible
students. The commenter stated that without this outreach
and engagement, parents will not have a meaningful
understanding of the benefits of vocational rehabilitation
services for their children.

Discussion: While there is no statutory basis in section

101 (a) (11) (D) of the Act to require outreach to parents, we
agree that family members, caregivers, and representatives
play a critical role in the transition process. We believe
that for pre-employment transition services and transition
services to be meaningful and to lead to successful
outcomes for students and youth with disabilities, their
family members, caregivers, and representatives must be
aware of the services and benefits offered by DSUs and be
involved in the transition process. Although DSUs may
conduct outreach to parents and representatives, this
activity may be affected by State laws governing the age of

majority.
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Under section 615(m) of the IDEA and 34 CFR 300.520, a
State may transfer all rights accorded to parents under
Part B of the IDEA to the student when he or she reaches
the age of majority under State law that applies to all
children. 1If rights under the IDEA transfer to the
student, a student may have the right to make his or her
own education, employment, and independent living decisions
under the IDEA. DSUs may conduct outreach directly to
these students. Parental consent to participate in pre-
employment transition services and transition services
should be obtained pursuant to State law, as well as
policies of the educational programs and the DSU. We
further emphasize here that the Department funds programs
and projects that advise and assist parents and
representatives of students and youth with disabilities as
their children prepare for adult life. The Department
awarded grants to more than 65 Parent Training and
Information Centers funded by the Office of Special
Education Programs and seven Parent Information and
Training Programs funded by RSA during FY 2015.

Individuals will find additional resources regarding age of
majority at www.parentcenterhub.org\repository\age-of-

majority-parentguide\.
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Changes: None.

Dispute Resolution

Comments: Some commenters expressed the concern that
proposed §361.22(c) is limited and provides no safeguards
for students if an agreement is not reached about financial
responsibility for a particular service, which can lead to
delays in services or no services at all. Some commenters
stated that the formal interagency agreement should include
a mechanism to resolve disputes between the State
educational agency and the DSU about providing pre-
employment transition services and transition services.

One commenter also suggested that we require language in
the formal interagency agreement to inform individuals of
the availability of the CAP.

Discussion: We disagree with the recommendations to

require that the formal interagency agreement include: (1)
a mechanism for resolving disputes between the DSU and the
State educational agency or local educational agency; (2) a
method for resolving disputes between an individual with a
disability and these entities; and (3) information about
the CAP. Section 101 (a) (11) (D) of the Act, as amended by
WIOA, which provides the statutory authority for fin